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BENGAL REGULATIONS. 


To most of the Bengal Zemindars unschooled in punctuality and 
business habits, this was nothing short of the crack of doom. They 
were too old to shake off at a short and sudden notice the lax and 
irregular ■ habits which had grown upon them through several 
generations past. It was vain to expect the ancient Zemindars 
of Bengal, encumbered, as they were, with all the costly parapher- 
nalia of their petty courts and military retainers and accustomed! 
to leave the management of their estates in the hands of dishonest) 

-oid irresponsible servants to suddenly transform themselves into 
punctual, rent -collectors. The system of sale and attachment fcf 
i lie defaulter’s estate for arrears of revenue introduced by the Perma- 
nent Settlement has in the course of a very few years reduced 
most of the great Zemindars in Bengal to distress and beggary 
and produced a greater change in the landed property of Bengal 
than has ivrh*pa ever happened in the same space of time in any 
age or country by the mere effect of internal regulations. The 
ancient houses ot Bengal broke doWti under the strain of the new 
rule and defaults followed on an extensive scale. In fact, few 
among the landed aristocracy could escape frum the effects of the 
relentless Jaw which made a cle** sweep of the ancient Zemindari 
houses. To borrow an effective metaphor from Hunter, “the wave 
of the Permanent Settlement had in truth submerged the ancient 
houses of Bengal.” In fact it is scarcely too much to say that 
within ten years that immediately followed the Permanent Settle- 
ment a complete revolution took place in the constitution and owner- 
ship of the estates which formed tile subject of that settlement. 

( pitha's I .and Systems). 

(7) But nothing contained in this Proclamation Estates *>f 
shall be construed to render the lands of the several disqualified' 
descriptions of disqualified proprietors,* specified in the proprietors 
first article of the Regulations regarding disqualified land- no / e l foj le to 
boldets, passed on the 15th July, 1791, liable to sale for 
any arrears which have accrued, or may accrue, on the assessment 
* fixed jam 1 that has been qr may be assessed up. in their accruing 
"bn<$f under, the above rqentioned Regulations for tbe wU,st th ? y , 
Decennial Settlement ; provided that such arrears have a ' e <kP nve(1> 
sfccrqed, or may accrue, during thetirae that, they have nwnagemet 
.beef of may be dispossessed of the management of of them. 
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State briefly 
the duties 
imposed on 
7.e//tindars 
by P. S. 

B.L. *04, 17(a) 


Art. VII. 


Govt, to 
enact such 
Regulations 
as they may 
think neces- 
sary for wel- 
fare of the 
dependent 
talukdars and 


their lands, under the said Regulations of the r 5th 
July 1791. It is to be understood, however, that when- 
ever all or an y of the descriptions of disqualified land- 
holders, specified in the first article of the last mention- 
ed Regulations shall be permitted to assume or retain 
the management of their lands in consequence of the 
ground of their dispualification no longer existing or 
of the G. G. in Council dispensing with, altering, or 
abolishing those Regulations, the lands of such proprie- . 
tors will be held responsible for the payment of the* 
fixed jama, that has been or may be assessed thereon, 
from the time that the management may devolve upon 
them, in the same manner as the lands of all actual 
proprietors of land who are declared qualified for the 
management of their estates, and also of all actual 
proprietors who are unqualified for such management 
by natural or other disabilities but do not come 
within the descriptions of dispualified landholder speci- 
fied in the first article of the Regulations of the 15th 
July 1791, are and will be held answerable for any 
arrears that are or may become due from them, on the 
fixed jama which they, or any persons on their behalf, 
have engaged, or may engage to pay, under the above 
mentioned Regulations for the Decennial Settle- 
ment. (S. 7 ) 

Duties of Proprietors under the Permanent Settlement : — 

(1) They are to discharge the revenue at the stimulated periods 
without delay or evasion. 

(2) They are to conduct themselves with good faith and moder- 
ation towards their dependent talukdars and raiyats. 

(3) They should exert themselves in the improvement of thei# 
estates. 

7 (1) It beirtg the duty of the ruling;, poire- to 

protect all classes of people and more particolary those 
who from their situation are most helpless, the Gover- 
nOr-Geheral in Council,,, will, whenever he deem it 
proper, enact such Regulations as he may thitiW 
necessary for the protection apd welfare of.. the depen- 
dent talukdars, raiyats and other cultivators of the so$! 
and no Zemindar, 'independent taluktiar, or other actual 
proprietor of land' shall be Entitled' on. this account to* 
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make any objections to the discharge of the fixed cultivators ; 

assessment which they have respectively agreed to pay. and P ro P*“- 

r y r ' tors not to 

(2) The Governor-General ia Council having, on ^revemie 
the 2 1 st July, 1790, directed the sayar collections to be on that 
abolished, a full compensation was granted to the pro* account, 
prietors of land for the loss of revenue sustained by 
them in Consequence of this abolition, and he now All eternal 
^declares, that if he should hereafter think it proper to ma^here-* 
re-establish the sayar collections, or any other internal after be 
duties, and to appoint officers on the part if Govern- established 
•ment to collect them, 00 proprietor of iand will be belonging 
admitted to anv participation thereof or be entitled to ^bisivdy 
make any claims for remission of assessment on that Whatrwva~ 

account. tions were 

made in the 

Sayar mean* “remaining” “the remainder” and was applied Permanent 

by the Matiumedan Government to the remaining sources of revenue Settlement 

, Regulation in 

itcsides the land-tax, such as customs, transit-duties, ^licences, fees, favor of the 

' house -tax, market-tax &c., &c. The imposition and collection of Government ? 
such internal duties had been from time immemorial, the exclusive ig2 5 ( ,z ) 

privilege of Government not exerciseable l»y any subject without 
its expressed sanction. This sanction however had been too 
generally allowed to the Zemindars, who had imposed numerous 
and vexatious internal duties for their own advantage. In order to 
improve trade, which was injured if not destroyed by the multi- 
. plicity of these petty taxes and also to provide a means of augment- 
ing the public revenue (should the exigencies of Government render 
such a course necessary) without increasing the land-tax. it was 
resolved to resume and abolish the Sayar and this was accomplished 
’ under the provisions of Reg. XXVII of 1793, all taxes and duties 
levied by private individuals or otherwise than under the direct 
authority of Government being abolished and prohibited for the 
future (Field). 

• (3) The Govetrtlor-Ganeral in Council will impose jama that 
such ft««easmen& ts he may deem equitable, on all lands may be 
Sat present afiwtH&& and paying no public revenue, ** esscd on 
tywhich have been or may be proved to be held tinder , ? a * , 
illegal dr invalid titles. The* assessment so imposed song S excii£" 

•a 1 
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lively to 
Govt. 

Police allow- 
ances in land 
or money 
received by 
proprietors 
whose 

jama is declar- 
ed fixed re- 
surnable by 
Gov t. 


Allowances 
that may be 
**o resumed 
not to be 
added to the 
jama but to 
be collected 
separately 
and applied 
sole!) to the 
police. 


Write a short 
note on 
Chahvali 
lands with 
reference to 
decisions of 
the Privy 
Council. 

B. L. 1924 («)- 
Explain the 
expression : — 
Ohatwali 
tenure. 

B. L. i<)iS(h). 
2t (Suppl.) 

22 (a), 23(d). 


will, belong to Government and no proprietor of land 

will be entitled 10 any part of it.# 

(4) The jama of the Zemindars, independent 
talukders and other actual proprietors of land, which 
is declared fixed in the foregoing articles, is to be con- 
sidered entirely nnrnnnpctgA with, an d exclusive of.i inv 
allowances^which have been made to them in the 
adjustment of the jama for keeping up (hams or police, 
establishments and also oT ' the produce of any lands 
which they may have been permitted to appropriate for 
the same purpose ; and the Governor-General in Coun- 
cil reserves to himself the option ol resuming the 
whole or part of such allowances, or produce of such 
lands, according as he may think proper, in consequence 
of his having exonerated the proprietors of land from 
the charge of keeping the peace, ard appointed oficUrs 
on the part of Government to superintend the police of 
the country. The Governor General in Council, how- 
ever, declares that the allowances or produce of lands 
which may be resumed, will be appropriated to no other 
purpose hut that of defraying the expense of the police : 
and that instructions will be sent to the collectors, not 
to add such allowances or the produce of such lands 
to the jama of the proprietors of land, but to collect the. 
amount from them separately. (S. 8) 

Ghatwali tenure — Ohatwali tenures are grants of land situated 
on the edge of the hilly country, and held on condition of guarding 
the ghats or passes. They were created by the Mahomedan Govern- 
ment in early times as a means of providing a police and military 
force to watch and guard the mountain passes from the invasions 
of the lawless tribes who inhabited the hfll districts. Large grant* 
of land were made in those days by the Government to persons of 

♦But see Sec. 6, Reg. XIX of 1793, according to which the revenue assessed 
on lands not exceeding one hundred biehas alienated before the 1st of De- 
cember, 1790, is to belong to the landholder within whose estate or tenure 
the land is situate. "The revenue assessable on land not exceeding one 
hundred bighas of the measurement that may prevail in the pargana where- 
in it may be situated, and whether lying in one village or two or more vil- 
lages and that may hove been alienated by any one grant made previous Ij 
the 1st December, 1790 and which may be adjudged or become liable to tne 
payment of revenue, shall belong to the person responsible for the discharge 
of the revenue of the estate or dependent taluq in which the land may Be 
situated notwithstanding anything said in Sec. 8, Reg. 1 of 1793." 
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lligll rank at a tow lent or at tlo rent at allj upon condition that Wka t ar r 
they should provide and maintain a sufficient military Force, to 
protect the inhabitants of the plains from those lawless incursions ; the principles 
and the grantees on their part sub-divided the lands 1 to other l&td down ^ 

• ■ mints, each of whom besides paying generally a small rent, held 
their land** in consideration of these military services and provided, such lands in 
each according to the extent of his holding, a specified number of 
armed men to fulfil the requirements of the Government. I Hlanund 

fnj? ijct^L ilanindSi ng vs , The Government oj Bejtgat (6 M. I. 


A. 479) it has been held that t the Ghatwali lands being included Bengal \ 
in the Settlement and covered by the jumma assessed therein, are I 9 20 ( a ) 

ngt liable to resumption by Government for assessment under the 
provisions relating to Thanas or police establishments in Sec. 8, 

*of the P. S. Regulation. Sec. 8, cl. 4 of the Regulation 
leserw ! lb* power of the Government to resume Thanadari lands 
and not Ghatwali lands which arc included in the Settlement and 
cover'd by the assessment. The P. S. Regulation defers to lands 
which the Government permitted the Zemindars to hold free from 
revenue or at a reduced revenue for the purpose of keeping up 
police establishments. It did not refer to lands which the Zemin- 
dars had permitted other persons to hold free from rent or at at 
reduced rent. The Ghatwali lands fell within this latter class and 
they were held by a tenure created long before the East Indian 
Gompany acquired any dominion over the country. They were 
appropriated to reward the services of Ghatwals, services which 
although they would include the performance of duties of police 
were quite as much, in their origin, of a military as of a civil 
character and would require the appointment of a very different class 
of persons from ordinary police officers. Sec. 8, cl. 4 of the 
V. S. Regulation never contemplated the resumption of these lands 
which formed part of the Zcmindari and * were included in and 
covered by the assessment of 1889-90. 


Rights reserved to Government under the Permanent What were 
t Settlement. — Government reserved to itself the right — *reservtd\y 

^ (1) to enact regulations for the protection and welfare of the Govt, to it - 

dependent talukdars, raiyats and other cultivators of the soil ; *the < ^Permanent 
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Settle 
merit ? 

B. I, ’03, 

’I m ’l7(^)> 
’16(a) ’16(d) 
’14(d), 10(a) 
22(a\, 23(a) 

25W. 

Art VIII. 
Proprietors 
may transfer 
their lands 
without the 
sanction of 
Govt. 

Provided the 
transfer be 
(a) conform- 
able to their 
personal law 
and (d) nut 
contrary to 
any existing 
or future 
Regulations. 

State what 
rights were 
confirmed in 
or declared to 
be vested in 
the Zemindar 
under Reg % /, 
of 1793 
H. L. ’17(d), 
’17(a), ’16(d), 
n(d),’n(a), 
1904. 


(2) to re-establish the sayar flections or any other internal 
duties and to appoint officers to collect them ; 

(3) to impose assessment on all revenue-free lands held under 
invalid titles ; and 

(4) to resume police -allowances in land or money received by 
proprietors. 

8. The Zemindars, independent talukdars ancj 
other actual proprietors of land shall be privileged to 
transfer to whomsoever they may think proper, by sale, 
gift or otherwise, their proprietary rights in the whole 
or any portion of their respective estates, without ap- 
plying to Government for its sanction to the transfer 
and all such transfers will he held valid, provided 
( i ) that they be confnrmaole to the Mahomedan or the 
Hindu laws (according as the religious persuasions of 
the parties to each transaction may render the validity 
of it determinable by the former or the latter code) and 
(it) that they be not repugnant to any Regulations, now 
in force, which have been passed by the British admi- 
nistrations or to any Regulations that they may here- 
after enact. (S. 9.) 

Right* of the Zemindar* under the Permament Settle- 
ment : — (l) They were made the hereditary proprietors of the soil, 
subject to the payment of a fixed amount of revenue to the Govern- 
ment. (2) They were protected from periodical enhancement by 
the land -revenue being fixed in perpetuity. (3) Their interest in 
their estates* being heritable and transferable, they were free to 
alienate the whole or part of their estates by gift, sale or any other 
legal process (provided such transfer be not repugnant to any exist- 
ing law). (4) They were entitled to the rent of all lands, and to 
exploit the mines and fisheries, within their estates. (5) They were 
entitled to let out t£eir lands to the subordinate holders \m 
any terms they chose, subject to some restrictions. (6) The 
Zemindars were entitled to those rights thrown as jalkur ( right 
of fishery) bunkut (right of cutting wood in jungle or waste land) ; 
phulkur (right of gathering the fruits of garden and orchards) amfl? 

f 

♦An “estate” means any land or share In land occupying a separate 
number m the Government register of revenue-paying estates. 
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xhasskar etc. and having come to he regarded in the light of the Explain 
English landlords, these rights came to be treated as incorporeal 
hereditaments, and transferable separately from the Zemindary as jj.L.' 1925(a), 
well as from the land. ’24(a), ’23(d). 

Extent of Zemindar’s rights under the Permanent Settle- Discuss how 
ment : — According to Mr. Held the proprietary rights conferred f ar the 
hv the Permanent Settlement was really an estate (in legal sense) of ^g^aSion t 
much gieatcr dimensions than an English fee simple. Not only of 1793 vested 

were all other estates destroyed to create it, but by the device of t 

* ’ Zemindars an 

the Sale Law as often as the •Government-revenue (land tax) was absolute 

not paid, all subordinate estates created since the Permanent Settle- estate ui their 
ment were annihilated and the higher estates handed over to its • 0 ther * 
new possessor free of incumbrance. But as observed by Maine words , confer - 
there seems to be the heaviest presumption against the existence in re f ° n 
nny part of India of a form of ownership conferring the exact rights e rship in fee 
which are given by the ownership in fee simple, AnJBhglish land, simple. 
lord or free holder in fee simple has absolute liberty to dispose of ?<‘v b'man^is^* 
all lands forming part of his estate, to oust the tenants whether for in law abso - 
life nr for a term of years on the termination of their respective 
leaseholds and to enhance the rents on the expiration of leases at can fold only 
his direction. The Bengal Zemindars did not possess so unlimited an estate in 
a power over the kkudkast raiyats and other tenants who have rights £ x p{ a j n an 1 
in the land, not inferior in validity, though subordinate in degree, discuss this 
<>f the Zemindars. special 

In the Great Rent case ( 'Phakurani Dost vs. Bisweswar Mu- 
hherjee) Seton-kcrr, J M observed : — “Neither by Hindu, by Maho- B. L. 192 1(^). 
medan or by Regulation law was any absolute right of property in 
land vested in the Zemindar to the exclusion of all other rights ; ^whomthe P 
nor was any absolute estate, as we understand^the same in England, S. was con- 
rreeted in favor of that class of persons. .The raiyat has by cus- aUii 

tom, as well as by law, what we may term a beneficial interest in tfo rights con - 
the soil.” Similarly, Macphcrson, J., remarked : — “As regards f erred and 
the legubition from l?93 down, to Act X of 1859, it in my opinion 
fhows clearly that the Zemindars never were and never were intend- them ? 
fd to be, the absolute proprietors of the soil but that they at all i*. 1927(a). 
times have held the land subject to the rights of various classes of 
raiyltsf.wbom they had no power to eject so long as the proper 
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rents were paid by them*'. There was, thus, at first, some conflicts 
of opinion as to the extent of the rights conferred on the Zemindars 
by the Permanent Settlement Regulation. According to some it 
invested the Zemindar with absolute property in the soil leaving the 
raiyats entirely dependent upon him, except in so far as they were 
protected by express legislation, while accordii.g to others, it did 
not convey any absolute property of the soil as against the raiyats 
or other subordinate holders. The conflict was, however, set at 
rest by the decision in the Great rent case (Thakurani Dast z>, 
Bisweswar Mukherjee, B. L. R. 1865, Suppl. Vol. 202) where it 
was held that the right of the Zemindar was by no means absolute, 
being limited by the rights of the raiyats and other tenants. The 
term 11 actual proprietors of the soil** as used in the Regulations, 
does not mean absolute proprietors of the soil against the raiyats, 
nor is there any thing to show that the terms used are meant to 
detract from the rights of Govormnent except in the matter of an al- 
teration of the ^public demand. Trcvour J., observed : — “Though 
recognised as actual proprietors of the soil, that is, owners of their 
estates, still Zemindars and others entitled to a settlement were not 
recognised as being possessed of an absolute estate in their several 
Zennndaries ; there are other parties below them w ith rights and 
interests in 'the land requiring protection, just in the same way, a>. 
the Government above them was declared to have a right and 
interest in it which it took care to protect by law, that the Zemin- 
dar enjoys his estate subject to and limited by those rights and 
interests ; and that the notion of an absolute estate in land is alien 
from the old Hindu and Mohomedan law of the country." The 
duties prescribed for the Zemindaries, by Reg. I of 1793 clearly 
indicate that the actual proprietors were not absolute pro- 
prietors of the soil. The Permanent Settlement was not intended 

•o 

to alter in any way the status of the Zemindars except by the 
recognition of them as entitled to be settled with and by the relin- 
quishment by the State of its right to alter the assessment. “I 
understand the word ‘permanency’," observes Lord Cornwallis, 
“is to extend to the jama only and not tv) the details of the settle- 
ment." The rights which the Government possessed were admit- 
tedly not exhaustive of all interests in the land under the customary 
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law of the country, the raiyats too had rights which the Legislature 
could not interfere with and it is now settled law that the Permanent 
Settlement neither did nor could affect or prejudice those tenants’ 
rights in any degree whatever. Beyond fixing the Government 
revenue for ever, the Permanent Settlement made no alteration in 
the status of the Zemindars. Of course, a great practical change 

made, because the position of the Zemindars was recognised 
and secured while no safeguard was provided for the raiyats* tights 
beyond a reservation of the right to enact such Regulations as the 
G. G. in Council may think necessary for the protection and wel- 
fare of the dependent talukdars and raiyats and other cultivators 
»f the soil. ( Cuba's Land System, jj. 41 ), 

9. (t) In the event of the whole of the lands of a 

Zemindar, independent talukdar or other actual pro- R p port i on . 
prietcr v.f the land, with, or on behalf of whom a settle- ing the fixed 
ment has been, or may be concluded, being exposed to jama on 
public sale by the order of the G. G. in Council for the portions of 
discharge of arrears of assessment, or in consequence of evra^ofthcii* 5 
the decision of a Court of Justice in two or three lots , k c i n g dispos- 
the assessment upon each lot shall be fixed at an* ed of at public 
amount which shall bear the same proportion to its or trans- 
actual produce, as the fixed assessment upon th^ whole ferred by the 
of the lands sold may bear to the whole of theft- actual . 

produce And the purchaser or purchasers of such 0 f estates divi- 
laud and his or her or their heirs and lawful suscessors ded amongst 
shall hold them at which they may be so purchased for the joint 
ever. Proprietors. 


Note. — In case of the whole estate being exposed to public sale 
for arrears of revenue, in two or more lots — 

* 

Actual produced Its fixed A Actual produce A The assess- 
or the wheleK : assessment. C :: offeach*lot. V : ment upon 
‘State. ) J J the same. 

(2) When a portion of the landjs of a proprietor 
shall be exposed to public sale for the liquidation of 
tarrears of assessment, the assessment upon such lands, 
$ disposed of in one lot> shall be fixed at an amount 
whicn shall bear the same proportion to their actual 
produce, as the fixed assessment upon tbe whole of the 
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Private 
transfer. 
Proprietor 
transferring 
whole estate 
in two or 
more distinct 
portions to 
two or more 
arsons 
jointly or 
severally. 
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lands of such proprietor, including those disposed of,, 
may bear to the whole of their actual produce ; if the 

lands sold shall be disposed, of in two or more lots, the 

assessment of each lot shall be fixed at an amount which 
shall bear the same proportion to its actual produce, as 
the fixed assessment upon the whole of the lands of 
such proprietor including those sold may bear to the 
whole of their actual produce And the purchaser or, 
purchasers of such lands and his or her or their heir? 
or successors will be allowed to hold them at the jama 
at which they may be so purchased for ever ; and the 
remainder of the public jama which will consequently 
be payable by the former proprietor of it that may be 
left in his or her possession, will continue unalterable 

for ever. 

Note. —In case of a portion of the estate of a proprietor hein&, 
exposed to public sale for arrears of revenue 
(i) In one lot 

Actual produce A Fixed assessment A Actual produce A Assessment 
of the whole > : upon the whole L::of the portion. V '.required of 
estate. ) estate. J J the portion. 

(it) In two or more lots 

Actual piodnceA Fixed assessment ^ Actual pro assessment 
of the wholev : upon the whole V:: duce of V: upon the 
estate. ' estate. J each lot. j same. 

(3) When a proprietor shall transfer the whole of 
his or her estate, in two or n'.ore distinct portions, to 
two or more persons or a portion thereof to one person 
or to twoior more persons in joint property, by private 
sale, gift or otherwise, the assessment upon each dis- 
tinct portion of su:h estate, so transferred, shall be. 
fixed at an amount which shall bear the same propor- 
tion to its actual produce, as the assessment upon the 
whole of the estate of the transferrring proprietor of 
which the whole Of a portion may be eo tramferred, 
may bear to the whole of its actual prodace. The por>< 
chaser or purchasers of such land and bis or her or, 
their heirs and successors will be allowed to bold then* 
at the jama at which they may be so peidnii fee ever? 



BENGAL REGULATIONS. 


25. 


a fid the remainder of the public jama which wiil con* 
sequsnlly be payable by the former proprietor of the 
whole estate on account of the portion of it that may be 
left in his or her possession will continue unalterable 
for ever. 

Note. —In case of the proprietor transferring (4) the whole 
estate in two or more distinct portions to two or more persons jointly 
or severally or (6) a portion of such estate to two or more persons — 

Actual produce ^ Its fixed \ Actual produce Assessment 
«»t the whole V: assessment, v :: of each portion, v : upon the 
estate. J J J same. 

• 

(4) Whenever a division shall be made of lands, 
that are or may become the joint paoperty of two or 
more persons, the assessment upon each share shall be 
fixed at an amount which shall bear (be same propor- 
tion to its actual produce as the fixed jama assessed 
upon the whole ol the estate divided may bear to the 
whole of its actual produce. And the sharers and their 
heirs and lawful successors shall hold these respective 
shares at the jama which may be assessed upon them, 
for ever. 

Note. — In case of a division of an estate owned by two or 
more proprietors — 

Actual produce The whole 'k Actual produce A Assessment 

of the whole V • jama. Is: of each share, > : for the 

estate. J J J same. 

Actual produce, — By the term “actual produce"* is to be 
understood net annual rent or other net produce receivable by the 
proprietor after deducting from the gross rent or other gross produce 
the actual expenses of collection and other usual charges of manage- 
ment inclusive of pulbandi or the expenses of embankments and 
similar incidental expenses where such may be paid by the proprie- 
tor from his gross receipts but exclusive of his m a fflm* * or pro- 
prietary income and all other personal » appropriations of the gross 
produce of his estate* (S. St Reg. I of ifcoi), The “actual pro- 
duce? contemplated by thar.vsecrion shall be ascertained in the 
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Transfer of 
portions of 
estates as 
dependent 

taluks not to 
aftcct the 
rights or 
claims of 
Go\t. in any 
respect. 


Art. X 

Rule for 
adjusting 
the jama of 
lands held 
khas or let 
in farm in 
the event of 
the whole or 
any part of 
them being 


inode that is or may Tie prescribed by the existing Regulations or 
such other Regulations as the G. G. in Council may hereafter adopt. 

(5) In case of transfers or divisions made by the 
private act of the parties themselves, such transfer or 
division shall be notified to the Collector of the Zillah 
in which the lands may be situated or such other officer 
as Government may in future prescribe, in order that 
the fixed jama, assessed upon the whole estate, may be 
apportioned on the several shares and that the names of 
the proprietors of each share, and the jama charged 
thereon, may be entered upon rhe public registers, and 
that separate engagements for the payment of the jama 
assessed upon each share may be executed by the pro- 
prietors, who will thenceforward be considered as actual 
proprietors of land And if the parties of such transfers 
or divisions shall omit to notify to the Collector or such 
other officer as may be hereafter prescribed, for the 
purposes before mentioned, the whole of such estate will 
be held responsible to Government for the discharge 
of the fixed jama upon it in the same manner as it no 
such transfer or division had ever taken place. 

(6) But if any Zemindar etc., shall dispose of a 
portion of his or her lands as a dependent taluk, the 
jama which may be stipulated to be paid by the depen- 
dent talukdar will not be entered upon the records of 
Government nor will the transfer exempt such lands 
from being answerable in common with the remainder 
of the estate, for the payment of the public revenue 
assessed upon the whole of it, in the event of the pro- 
prietor or his or her heirs or successors, falling in arrear 
in any case whatever, nor will it be allowed, in any case, 
to affect the rights or claims of Government, any more 
than if it had never taken place. (S. to.) 

10. (1) If the whole or a portion of the lands of a 
Zemindar, independent talukdar or other actuwl proprie- 
tor of land who may not have agreed to the payment of 
the assessment proposed to him or her under the De- 
cennial Settlement Regulations and whose lands are 
held khas or let in farm , shall be exposed to public sale, 
in one or in two ur more lotas, such lands, if hkas y shall 
be disposed of at whatever assessment the G. G. in 

4 
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Council may deem equitable, and the purchaser or pur- 
chasers of such lands, and his or her or their heirs and 
lawful successors shall hold the lands at the assessment 
it wmch they imav be purchased, for ever. If the lands, 
at the time of their being exposed to sale shall be held 
in Jam and shall be put up in one or in two or more 
lots, they shall be disposed of under the following con- 
ditions 

The purchaser or purchasers shall receive, during the 
unexpired part of the te rn of the lease of the fa rmer , 
wha'ever such proprietor shall have been entitled lo 
receive in virtue of his or her proprietary rights, on 
account of the lands so purchased, and such purchaser 
or purchasers shall engage to pay, at the expiration of 
the lease of the farmer, su ch assessment on account off 
landg j** Govern mentm a y*5eeui equitable^ ^ ** I 

The sum to be rcceived-by the purchaser or purcha- 
sers during the unexpired part of the term (Jf the “lease 
of the farmer, and the Jima to be paid by such purcha- 
ser or purchasers after the expiration olf the lease, shall 
be specified at the time of the sale, and such purchaser 
or purchasers, and his or her or their heirs and lawful 
successors, shall be allowed to hold the lands, at the 
assessment at which they may be so purchased for ever. 

( 2 ) If a Zemindar, independent Talukdar or other 
actual proprietor, of land, whose lands are or may be held 
khas or let in farm, shall transfer by private sale, gift or 
otherwise, the whole or a portion of his or her lands in 
one or in two or more lots , the person or persons to whom 
the lands may be so transferred shall be entitled to 
receive from Gove nment (if the lands are held khas) or 
from the farmer ( if the lands are let in farm ) the 
m^ilikatia to which the former proprietor was entitled on 
account t f the lands so transferred. 

Malikana — (from malik “an owner”, “a proprietor”) is an 
allowance for proprietary right generally not less than five and not 
fiiore than 10 per cent on the net collections of the estate. When a 
proprietor is removed from the management of his estate on account 
of his refusal to accept the term of settlement offered to him, he is 
allowed are 


disposed of 
hy the public 
sale or by 
private trans • 
fer or divided 
amongst the 
proprietors. 


Explain 
Khas mahal, 

B. L. 1924(a) . 
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khas are sometimes managed by Government through its ovfar 
servants and sometimes let out in farm or ijara. Such estates are 
known as khas mahals or estates held by Government standing in 
the place of a proprietor. Sometimes there is no proprietor,, 
as in the case of waste land or an island thrown no in a large navi- 
gable river. Sometime there is a proprietor but lie having refused 
to accept the terms of the Settlement offered to him is allowed a 
malikana and his estate is held khas. 

Persons to whom such lands may be so transferred 
will stand in, the same predicament as the proprietor of 
land mentioned in fourth Article, whose lands are held 
khas or have been let in farm, in consequance of their 
refusing to pay the assessment required of them under 
the Regulation# for the Decennial Settlement and the 
declaration contained in that Article are to held appli- 
cable to them. 

r. 

(3) |p the event of a division being made of lands 
that are the joint property of two or more persons and 
which are held in khas or let in farm , the proprietors of 
the several shares will stand in the same predicament, 
with regard to their respective shares, as the proprietors 
of the land specified in fourth article supra , whose lands 
have been lit in farm or held khas % in con-equence of 
tbeir having refused to pay the assessment required of 
them under the Decennial Settlement Regulations and 
the declarations contained m that Article are to be con- 
Oiv$ a concise sidered applicable to them. (S. 1 1.) 
account of the 

rights of the Effect* of Permanent Satttaaemt — (a) On the State— (1 y 

Govt,,* the The State had a customary right > as proprietor of taking a specific 

^ofth^soil the s ^ are * n the gross produce of the land, . By the Pannanent Settle- 

talukdars and ment the State made over this proprietary right, as against *he 

of the actual the cultivators, to the Zemindar, for a fixed contract sum, reserving 
cultivators • 

of the soil as sovereign right of protecting the ’ cultivators of the soil against 
settled by the oppression* [The State had also a sovereign light of taxing alt 
B U *1902, °^ ts sheets, including landholders and cultivators; < Thii . 

Review the tight was not given away by the PerraanearSetUemeni, and it font* 
policy Of this right thattbe Government supports the tevival of the faeome- 

QL.‘ *** against the Zemindars; 1 (a) T%fe Permanent Settlement*. 
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founded as it was on an imperfectly devoloped rental, has caused Write a 

:i heavy and unwarrantable sacrifice of future revenue to Govern- s ^ ort essa y 

on 

ment. In the interval between 1791 and 1904, the gross rental of p 0 n C y 0 f 

the permanently-settled estates rose from 318 to 1472 lakhs of S, 

rupees representing an increase of 1154 lakhs. Under a system of ^iyats^under 

of temporary settlement Government would have been entitled to the P, S 

at least 50 p. c. of this increase according to the Saharanpur rule *911. 

(better known as the half asset rule) which is now the accepted res ^ Wa$ 

cannon of assessment in landlord estate. It will thus be seen that in immediate or 

the year 1904 the annual loss to Government entailed by the Per- * Xt°p'si 

manent Settlement was no less than 519 lakhs of rupees. (See Guha's jj l* 

J and System) But Mr. S. C. Mittcr in his L and- laws observes : — State the 

44 It is contended that under the Permanent Settlement there has e (( ec t °f^ li 

P. S. on the 

been considerable loss of revenue to the Government. That may position of the 

be true as regards the present circumstances, but it must be Z*Mi*dar t 

remembered that at the time of the passing of the Regulation the ^dlke 0 ^**' 

Government urgently required the fixed land -revenue which could raiyat ? 

be realized without any difficulty. Such a measure was imperatively f 4 - 

, T \ What was the 

neccssay for the Government at that time. The policy of Lord effect, itnme - 

Cornwallis in fixing for ever the land-tax payble to Government was diate or other - 

a matter of necessity. The necessities of paying the great military tfie , 

provisions of 

and civil establishment of the Company and the dividends to the Regs, / and 
proprietors required punctual realisation of the land-tax and the VHIofi 7$3 
amount needed was large. To avoid the fluctuation and ensure Elation 
punctual realization, some means were absolutely necessary to be between the 
adapted and the Government adopted not only the best, but as the 
•event showed, the most successful one. The East India Company m - f / t respe< t 
would have been reduced to bankruptcy, if they had not adopted to rent ? 
the principle of Permanent Settlement. Taking all things into 
consideration the State has not suffered ; irv feet the ancient Rajas tion and 

.and the cultivators have suffered,** ] causes that led 

to the passing 

(3) The Permanent Settlement has avoided all the costs and of Act X 
evils ( e . g. agricultual disorgainsation and harassment to the tenan- '5 7 - 

I try) of temporary periodical settlements and has expedited and jpfat^tu^the 
assured the punctual realisation of revenue. immediate 

(b) On the Zemindar— (1) The Permanent Settlement is the 
Magna Charta of the landed ^aristocracy of Bengal and Behai, It condition of 
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the soil was 
formally 
declared to Id 
7 tested in the 
land holders.” 

. What was the 
effect of this 
declaration on 
landholders 
and raiyats ? 
B. Lj 1922(0). 


was beneficial to the Zemindars in as much as they were made ‘he 
hereditary proprietors of the soil, subject to the payment of a fixed 
amount of revenue to the Government. They were protected from 
periodical enhancements by the land-revenue being fixed in perpe- 
tuity. They were free to alienate the whole or part of their estates 
by gift, sale or otherwise and were entitled to let out the lands of 
their estates to the subordinate -holders on any terms they chose, 
subject to some restrictions. “There were three parties whose 
relations had to he determined, vis., the State, the Zemindar and 
cultivator. The relation between the State and the Zemindar was 
fixed once for all by the Permanent Settlement. The State made 
over its proprietary righLs, as against the cultivators, to the Zemin- 
dar, for a fixed contract-sum rcWving its right of protecting them 
against oppression. The relation between the Zemindar and the 
raiyat was understood to be that of a proprietor and a tenant, 
subjeett to some restrictions only.” ( IC. N, Ray’s Law of Revenue 
and Rent, Introduction.) 

(2) At the commencement of the British rule, there were two 
distinct classes of Zemindars in Bengal differing in origin as well 
as in status. The first class of Bengal Zemindars were territorial 
chiefs or ancient landed families having an inde pendant title to 
their estates, subject to the payment of land -revenue while a more 
numerous class consisted of farmers and revenue-agents of the 
ruling power who had usurped the status of landlords. “The 
result of the Permanent Settlement on the status of the Zemindars 
was to place all classes on a dead level of equality and to obliterate 
previous differences in customary status of several classes which had 
grown out of the differences*in origin.” ( Guha’s Land-System, ) 

(3) The system of attachment and sale of the defaulter’s estate 
for arrears of revenue'- introduced by the Permanent Settlement 
led to the ruin of many ancient Zemindaris. In fact within the ten 
years immediately following the Permanent Settlement, a complete 
revolution took place in the constitution and ownership of the estate 
which formed the subject of the Settlement. “Before the P. S. th^ 
procedure for the realisation of revenue consisted of the attachment 
of the defaulter’s properties and confinement more or less rigorous, 
of his person* usuajly ending with the restoration of his estate. In. 
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he»place of this apparently rigorous but really wholesome procedure, Reg. T of ijq 3 
Irastic in its operation and merciful in itSMiltimate result, the P. S. 

.ubstituted a stern and invariable rule for the sale of the defaulter’s charter of the 
.state,” (Ibid. ) landed aristg- 

(4) The heavy assessment of cevenue fixed by the P. S. and •« 

Ire perfunctory way in which the assessment was made also led to Ilow far does 

he extinction of many ancient Zcmindari houses. The amount of lt deserve tbs 
# , , „ , _ _ „ „ . _ . encomium ? 

Tie land-revenue demand was fixed by the P. S. without due [ i()22(b)> 

•cference to the productive powers of the land and other considera- Write a short 

ions and there was no attempt to measure the land or to catimeate no * e ? A n ^ te 

‘ , merits or 

rt*' average produce. Further, the revenue in most cases was too demerits of the 

exorbitant and out of proportion (90 per cent) of the assets of the Permanent 

of the estate and required the most attentive and active management ^^t^Behar 

to enable the land holder to discharge his instalments with pitnc- and Orissa. 

Uiality. But Bengal Zamindars were, as a rule, incapable of such N* I 9 2 3(^')* 

, , , , . , Write a short 

management. 44 they were too old to shake at a short and sudden gssa ^ m f j ie 

notice the lax and irregular habits which had grown iq>on them Permanent 

through several generations past. It was vain to expect the ancient ^^aa^Behi^ 

Zemindars of Bengal, encumbered as they were, with all the costly and* Orissa, 

paraphernalia of their i**tty courts and military retainers, and discussing its 

accustomed to leave the management of their estates in the hands 


merits and 
demerits. 


of dishonest and irresponsible servants to suddenly transform them- p. I„ 1925 (tf) 
selves into punctual tax-collectors. The system of sales and 
attachment of the defaulter’s estate for arrears of revenue introduced 


by the Permanent Settlement has in the course of very few years 
reduced most of the great Zemindars in Bengal to distress and 
Ixrggary and produced a greater change in the landed property of 
Bengal than has perhaps ever hapi>cned in the same space of time 
in any age or country by the mere effect of internal regulation.” 

(rbid.) 


{5) The power of alienation conferred by the P. S. on the 
Zemindars turned out to be another prolific cause of their ruin. The 
easy-going Zemindars made so liberal a use ot their power of 
alienation that very few of the ancient houses survived the commo- 
tfon. , The negotiable character imparted to landed estates by the 
, V, S. raised the value of the land and furnished a further incentive 
I to alienation. In addition to this, the Code of 1793 gave the 
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creditors and mortgagees unprecedented facilities for recovering, 
their debts from the landed estates and considerably helped the nSn 
of many Zemindars. In the words of Hunter : ‘The wave of the 
P. S. had in truth submerged the ancient house of Bengal. Wjtffe 
many historical houses fell beneath the guillotine of the revenue 
sale-laws, a still larger number were extinguished by their private 
creditors and the civil courts.” 

(6) Sub infeudations and creation of middle class- The 

Permanent Settlement gave an enormous impetus to sub-infeudation 
of land. Sir George Campbell in his Bengal Adminis- 
tration Report, 1873 — 74 observes : “ At the I\ S., Government 
by abdicating its position as exclusive possessor of the soil, and 
contenting itself with a permanent rent -charge on the land, escajied 
thenceforth all the labours and risks attendant upon detailed 
management. The Zemindars of Bengal proper were not 
slow to follow the example set them and immediately began to 
dispose of thfeir Zemindaris in a similar manner. Permanent 
under-tenures, know as putni tenures, were created in large number* 
and extensive tracts were let out on long terms. By the year 1819, 
permanent alienations of the kind described had been so extensively 
effected that they were formally legalised by Reg. VIII of that 
year and means afforded to the Zemindar of recovering arrears of 
rent from his putnkiars almost identical with those by which the 
demands of Government *vere enforced agains* himself. The 
practice of granting such under-tenures has steadily continued until 
at the present day with the putni and subordinate tenure in Bengal 
proper and the farming system of Behar, but a small portion of the 
permanently settled area remains in the direct possession 
of the Zemindar.” “The revenue being fixed in perjjetuity. 
Government was thenceforth released from labour and risk involved 
in detailed Mofassal Settlement and the Zemindars were not slow to 
follow the example set before them. Men who do not tike to part 
with the status of Zemindars by an absolute sale of their property 
would readily enough raise money by allowing the proprietary 
right to be curved up into estates of minor value, the whole substance 
•going into the hand* of other, while the name alone remains to them. 
Inferior holders of tenure would follow the same practice till tenure 
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jvj^hin tenure 'became the order of the day. Thus a very consider- 
Lie class of mere annuitants has been created in Bengal, who have 
no interest in the land and its improvement. These annuities 
rt?>$resent an increase of revenue which might have gone into the 
coffers of the State. One of the social results of this loss of revenue 
lists been the creation of a considerable middle class which in all 
probability would not otherwise have sprung so rapidly in a country 
possessing little or no manufacturing industry." (Field). 

(7) The general effect of the Permanent Settlement upon the 
position of the Zemindar was that the Zemindar was now detached 
from the Government and lost some of his former privileges and emo- 
luments, while the revenue demanded from him seems to have been 
very heavy considering the restrictions to which he was theoretically 
subject. In practice, however, he continued his exactions in much 
the same way as before ; and from the slender provision made for 
the protection of the ryots he was enabled to assume a position of 
preponderating influence, while his ample power , of alienation 
mabled him to elude much of the Government demand. (Phillips, 
. 134 ). 


(c) On the Talukdars — The independent Talukdars or those 
who paid revenue direct to the State were recognised a> actual 
proprietors of the land and were declared to have the same rights 
and privileges as the Zemindars. But the dependent talukdars 
who used to pay revenue through a Zemindar were reduced to the 
position of tenants, 

(d) On the Cultivators — (1) The Permanant Settlement made 
the Zemindars the actual proprietors of the soil and fixed for ever 
the revenue payable to Government ; but left the Zemindars free 
10 realise any rent they chose from their tenants. The only limita- 
tions that the Government thought lit to ^impose upon the pro- 
prietary right conferred on the Zemindars were : — (i) The reservation 
to Government of the right to legislate for the protection and wel- 
fare of the cultivators of the soil by Sec. 8 of Reg. I of 1793 and (ii) 

the restrictions and safe-guards provided for the protection of the 
Cultivators and others in Reg. VIII of 1793. The safe -guards 
provided by the Settlement Regulations for the protection of the 
- cultivators were mainly two, viz. (i) the statutory provision about 


Effect of 1'. 
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the delivery of Patios or leases specifying the area of the holding, 
the conditions of the tenancy and the rent which should never 
exceed the established paragana rate and (ii) the provisions for the 
maintenance of the accounts of the raiyats by the Kanongoes or the 
v illage Patwaris. It was expected that these provisions would assure 
to the culti\ators the possession of their holdings on certain specific 
conditions and at specific rates of rent and provide a record of their 
rights. But the whole scheme of keeping village accounts by Kanoti- 
goes and Patwaris was a complete failure in practice and the Patta 
Regulations also proved inoperative as they were opposed to the in- 
terests of, and were avoided by, both file Zemindar and the cultiva- 
tors. ( Vide Guta's Lnrnl System, pp. 120 — I2r. ) Thus the safe- 
guards provided in Keg. VIII for the protection of the cultivators, 
became a dead letter in course of a short time ; on the other hand, 
the power reserved by the Government for legislating in favour of 
the cultivators w'as not exercised till 1859. The history of these 
66 years is a melancholy record of embittered relations between the 
landlord and tenants which led to serious agrarian disturbances and 
ruinous litigations. During these 66 jears the Bengal cultivators 
were rack-ranted and oppressed to aiich an extent that the Govern- 
ment of India were compelled to interfere on their behalf and to 
place them in a •secure position by the series of legislative measures 
commencing with the Meet Act X of 1S59, 

(2) The Permanent Sott’ement in leaving the majority of the 
tenant-class at the mercy of the new proprietors with vague pro- 
mise of future protection, afforded a good opportunity for putting 
up peasant holdings to competition and creating competition-rent. 

Defects of Permanent Settlement— In addition to the defects 
poinied out above, the following may be mentioned as the chief* 
defects of the Permanent Settlement : — 

(1) Want of proper safeguards for subordinate interests!—' 
The chief defect of the measure lay in the absence of any active 
provision for safeguarding subordinate interests, “The errors of the 
Permanent Settlement in Bengal were two fold : first in the 
sacrifice of what may lx* denominated the yeomanry by merging all^ 
village rights, whether of property or occupancy, in the all- 
devouring recognition of the Zemindar’s permanent property in -the 
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.snfl ; and secondly in the sacrifice of the peasantry by one sweeping 
enactment, which left the Zemindar to make his settlement with 
them on such terms as he might choose to require.” (Colcbrook) 
One of the effects of making the P. S. with Zemindars was that all 
other rights in land were effaced, It swept the distinction between 
the different classes of Zemindars as also between raiyats having 
tjustomary right and others on a precarious footing dependent on 
mere contract. The rights which now exist are nearly all of recent 
cieation from or after the P, S. (See Field) “Grievous as the failure 
of the Permanent Settlement » was, its failure is not due* to the fact 
that the Zemindars wore confirmed or that in the unavoidable 
necessity of defining and securing tjheir position in English legal 
documents, they were called and made landlords. The evil consisted 
in this that their right wa* not limited with regard to all the older 
r.uyat* le iving new-comers to be in principle (with such detailed 
londitions as might be advisable) contract -tenants.*’ (Baden- 
IWc-lI). * 

I'nder the Hindu land system three parlies appear to Ik* primal ilv 
interested in the land so far as its produce was concerned. These 
were (i) the king (2) the ullage community and (3) the cultivator. 
< 'nil i\ation being the primary duty of the community , it*' very exis- 
tence depending upon it, the cultivator had the lion’s share in the 
produce of the land. But the village had other wants of nature and 
it maintained a machinery for internal administration with the head- 
man as its chief ; and in lieu of ihe services rendered by the village 
oflicers, each iceeived a share in the produce. The King or the 
Stale al«*» had a share in the produce in the village on account of the 
protection lie afforded to the cult hat nr. But none of the above parties 
appears to liave an^ absolute and exclusive right in the land such as 
an English proprietor has in his estate and tl*e question of owner- 
ship of the soil has been a subject of some controversy. The Code 
of Manu does .lot distinctly lay down to whom the absolute property 
in the soil belonged. It has been argued that it belonged to the 
l^ng, because he was called the “lord paramount, of the soil.” 
The cultivator’s proprietary right has, on the other hand, been 
deduced from the text. “Sages pronounce cultivated land to be the 
l>rot*rty of him who cut away the wood or who cleared and 
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comprised in tilled it” — a general principle which has been recognised in GeL 

/ns ^kingdom ? man y ? j avft an( j Russia and indeed in most countries and which is 

AU the soil' expressly enunciated in Mahomedan law also. It, however, leaves 

belonged in open the question what right of property is aquired, whether 

absolitfe pto- a b so j utc alK j exclusive or only limited — whether in the soil itself or 
perty to the 3 

sovereign, only the right to cultivate it. It has also been said with considerable 

andallpri- force that as the king’s share of grain was limited to one sixth or, 

^ht^and^exfst- :lt most one- fourth, there must have been another proprietor for the 

ed by his remaining five-sixths or three-fourths. Manu also speaks of the 

sufferance, owner of land and appears to contemplate exclusive and perhaps in- 

Discuss this, , I . 

with special dividual rights m land. The owner of a field, for instance, is directed 

reference to or advised to keep up sufficient hedges, he is entitled to the 
Mahomedan l )roc ^ uce seec ^ s sown ty anot her in his land unless by agreement 

systems oj with him ; and to the produce of seeds conveyed iq>on Ins land by 
Juristradence. wind or water. The case of a dispute between neighbouring land- 
^ No man \ is in holders 01 villagers as to boundaries is contemplated and a penalty 
Jaw the abso ■ provided for forcible trespass upon another’s land. The sale of land 
* ands me$ ^ * S a ^ S ° s ^°^ en * n connect * on w ith the sale of metals. These 

He can only passages indicate that some kind of exclusive right was contemplated 

hold an estate but they fail to show whether the owner spoken of had anything 

% Explain this more ^ lan a t0 cu ^ vate an< * appropriate the produce and such 
with reference possession as might be necessary for the purpose. Besides the 

to the system owner’s Tights in the land. Manu recognises an obligation upon 

1 Tenures in him to cultivate the soil. It is said “if land be injured by the fault 

India, of the farmer himself, as if he fails to sow it in due time, he shall 

B. L. 1925 (£). ft ne< j ten t i mes as muc h as the King’s share of the crop that 

otherwise have been raised , but only five times as much as if it was 
the fault of his servants without his knowledge. According to 
Manu, the king’s share in the produce was one-eiehth, one-sixth or 
one-twelvth, according' to nature of the soil and fhe labour neces- 
sary to cultivate it ; but in times of prosperity the king should only 
take one-twelvth, while in times of urgent necessity he might take 
one- fourth : this is the king’s due on account of the protection he 
was bound to afford to the cultivator. The king was also entitled orj 
the same ground to half of old hoards and precious minerals in the 
earth. ” The king was thus clearly recognised as entitled to a share 
in the produce ; he was bound to protect the husbandman an<? the 



BENGAL REGULATIONS. 


btisbandman was bound to cultivate in order that they might jointly 
have increase of the land. This would seem to indicate something less 
than an absolute or exclusive right to the soil in. either. (Phillip’s 
Land Tenures p. 4 et seq ; Roy's Rent law, Introduction.)? It is now 
recognised principle that the ownership as conceived by the people of 
the earliest times was with the village community which doubtless 
^existed before kings or Sovereign. “The soil is the common property 
<>f all and they through their efforts enjoy the fruits thereof. "(Sayana) 
The village in fact was the key to the Hindu land system. The 
Hindu village appears to haye grown out of the joint family, the 
unit of Hindu society. The Hindu race seems to have moved 
in families and colonised as well a.^ conquered the country and the 
joint-family with its developments to have gradually formed a village. 
Again, new villages were similarly formed in the course of progress 
by off *hcots from the original stock and colonisation expanded 
over a large area. Thus, at the outset, the village-community was 
primarily an association of kinsmen and collection ?>f families uni- 
ted by the tie of a common descent. But gradually some extraneous* 
elements were introduced into and amalgamated with the community. 
Struggle for existence with man, savage enemies and nature forced 
an amalgamation of strangers with the village group and united 
them in the same brotherhood. By this process the community 
gradually consisted of divisions into several paralled social strata. 
There were first certain number of families who were traditionally 
said to be descended from the founder of the village. Below them 
there were others distributed into well ascertained groups. The 
end for which the village community existed was the tillage of the 
soil and it contained within itself the means of following its occupa- 
tion without help from outside. Besides the cultivating families 
who formed the mljor part of the group, it comprised families here- 
ditarily engaged in the humble arts which furnished the little 
society with articles of ease and comfort. It included a village 
watch and village police and these systematised authorities for the 
jottlement of disputes and the maintenance of civil order. It was. 
in short a little republic or corporation which was almost self- 
governing. As Lord Metcalf says : M The village communities are 
little* ^republics having nearly everything that they want within 
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Mahomcdjin 
period. 
Miihomedan 
made very 
few changes 
in the existing 
system. 


themselves and almost independent of any foreign relation*.” 
So long as the structure of the village community was simple, i. e. 
so long as it was a mere association of kinsmen and a collection 
of families united by the assumption of a common lineage, the ideas 
of rent and of the relation of landlord and tenant were dormant. 
All that was cared about was the subsistence of the common 
group, which the soil could yield. The village lands were at lirst 
held in common by l he families composing the community. At 
some period of the existence of the community, however, a fur- 
ther development took place, when a division appears to have 
been made of the cultivated lands into equal shares probably 
amongst the then existing families ; and the proprietary equalities 
of the families composing the* group was further secured by a pe- 
riodical redistribution of the several -assignments. Gradually the 
share of each family was stereotyped and redistribution 
ceased to exist. The original shares continued thenceforth to be 
preserved as the primary division of the village and the subsequent 
subdivisions were into fractions of such shares. When this stage 
was reached any new comer would only be admitted on terms 
of paying money or rendering service for the use and occupation of 
the land. (Ibid) 

In all matters relating to the land, the Hindu systen remained 
substantially unchanged by the Mohomedans. The same parties, 
the cultivator, the village community and the king or the State 
existed during the Mohamedan period, but the village was gradually 
repressed and the Zemindar took its place. * The Mahomcdans 
recognised the rights then claimed in the land and made no deliber- 
ate change at all in the nature of the rights in the land or even in 
the fiscal machinery. “The Mahomedans did not consciously alter 
the rights of any of the parties ; they strove to expel the hereditary 


* But although little was formally changed at the Mahomedan conquest, 
the seeds of much practicalchange were sown. The power of the Zemindars 
has, to a great extent, been built upon the ruins of the Hindu system. 
They were at first recognised as officers or partly as officers and partly 
as persons with a certain interest in the revenue derived from the Hindu 
times ; but the indirect effect of their recognition by the State at a timft 
when the old Hindu forces of joint property and hereditary right were weak- 
ened, tended to give them a forger right than they had ever ventured to 
claim ; just as the recognition of the Zemindars as proprietors at the Perma- 
nent Settlement has tended to make them in practice absolute proprietors* 
(Phillip* 63.) ..I* 
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.-principle with respect lo the officers of the revenue and they strove 
equally to raise the rate of revenue ; but they do not appear to 
have intended to alter the relation of ihe parties amongst them- 
selves or even to alter the relation to the State.’* (Phillips, 60) * It 
would, therefore, seem that the right to the soil was undisposed of 
under tile Mahomedan system as in the Hindu times and it must 
4 iave resided in the general community and the State as its represen- 
tative. (Phillips, 229) 

But the English in India started with assumption that “all British period, 
the soil belongs in absolute proj)erty to sovereign and that all 
private properly in land exist by his sufferance.” With this 
idea the Government in 1793 •made the Permanent Settle- 
ment. The existence of private property in land which was 
the fundamental doctrine of the Hindu Jurisprudence and which 
even the Mahuntcdans did not put nut of sight was entirely ignored. 

The State assumed to itself and made over to the Zejnindars its own 
supposed proprietary right to the soil as if the cultivator had no right 
lo hold land against the will of Government and its grantees. To 
repeat the words of the Preamble to Keg. II of 1783 “the property 
in the soil was formally declared to be vested in the land-holders/ 
but adequate provisions were not made for the protection of the clas* 
of persons who were the real proprietors of the soil, and who 
deserved, for their weakness, the largest amounts of protection from 
the hands of Government. (S. C. Milter’s Land Laws.) 

Lord Cornwalis was sanguine that the effects of the limitation of 
the public demand and the Permanent Settlement with the Zemin- 
dars, would place the relations between the Zemindars and the 


*The Mahomedan epoch is famous for the development of Zemindars. 
The village community appears to have gradually feunk and to have lost its 
importance as a fiscal unit, under the Mahomedan rule. Its principle as the 
•outcome of the v Joint family , was alien to the Mahomedan ideas of personal 
and individual right, joint families being unknown amongst the Mahomedans. 
In those parts of the country where the viliage communities were in vigour, 
the headmen seem to have retained their position to some extent and to 
have dealt with the State direct as huzooree malggozars under the old Hindu 
titles of Mokuddums, Munduls or Bhuinias (or 4emindars). But in other 
gplaces the ancient rajas and revenue collectors became talukdars and zemin- 
dare and collected the revenue as such, aunrils being appointed to check or 
control them. These zemindars and talukdars generally contrived to absorb 
the functions or at least the chief emoluments of the nendmen and to dis- 

S lace, them to a great extent. Thus arose zemindajrs and talukdars out of 
ve gniuent rajas, coll ectors, farmers and other officers of revenue, head- 
itnen Taral .even robber chiefs. (Phillips, 65 et setf.) 
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raiyats on a proper footing. lie was convinced that if the Zemindar* - 
were made proprietors, subject to the payment of a fixed revenue or 
land-tax, they would of themselves and for their own interest, adjust 
the relation between them and their raiyats on a satisfactory footing 
and that enough would be done, if the right of interference, should 
it be necessary, were retained. The result has shown how grievously 
he was mistaken. The right of interference was reserved, but it 
was noL exercised until 66 years (w'hen Act X of 1859 was passed> 
and it was then too late.'* (Field). 

The Permanent Settlement of 1793 has but little to recommend, 
it either for study or for imitation. In its inception it was ;i 
benevolent blunder based on tcy> great a trust in the Zemindar's good . 
sense and in its result it has produced obstacle to the progress of the 
country. “Never was there any measure conceived in a purer 
spirit of generous humanity and disinterested justice than the plan 
for the P. S. in the lower Provinces. It was worthy of the 

c, 

soul of a Cornwallis ; yet this truly l>enevolent purpose, fashioned 
with great care and deliberation has, to our painful knowledge 
^subjected almost the whole of the lower classes throughout these 
provinces to most grievous oppression— an oppression too so guaran- 
teed by our . pledge that we are unable to relieve the sufferers.***' 
(Lord Hastings.) 

(2) Sacrifice of future revenue — The P. S. has restricted! 
the financial resources of futme Government, by line ting the taxa- 
tion of land and has led to an inequitable adjustment for them. 
“The effect of the P. S. is practically this, that the Government of 
the day, selects a certain class of estates and says you shall never 


♦The latter part of this remark is hardly just to Lord Cornwallis. *T 
understand the word “permanency" he observes, “to extend to the jumma 
only, and not to the detafip of tne settlement, for many regulations will cer- 
tainly be hereafter necessary for the further security or the raiyats in par> 
ticular and even those talukdars who, to my concern, must still remain im 
some degree dependent on the Zemindars but these can only be made by 
government occasionally, as abuses occur and I will venture to assert that 
either now or ten years hence or at any given period, it is impossible for 
human wisdom and foresight to form any plan that will not require such atten- 
tion and regulation. 1 can not however admit that such regulations can in> 
any decree affect the rights which it is now proposed to confirm to thjr 
Zemindars. I will never allow that in any country Government can be said tt>> 
invade the rights of subject when they only require for the benefit of the State, 
that he shall accept of a reasonable equivalent for the surrender of a reel or 
supposed right which in his hands is detrimental to the general interest of the 
public or when they prevent his committing cruel oppressions upon his neighbour*, 
or upon his own dependents.” (Roy's Law of Rent and Revenue, Introduction.} 
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1>e*callcd on to bear more than a certain share of the public burdens, 
no matter what your neighbours pay. ” (Baden -Powell, p. 348 ) 
Mr. Guha in his Land System observes : “The policy of the Perma- 
nent Settlement is open to condemnation on another ground ; it wa* 
founded on an imperfectly developed rental, which necessarily 
involved the sacrifice of future revenue created not by expenditure 
pf landlord’s capital but simply by the exercise of proprietary power 
in increasing the relative share of the produce which constitute rent. 
From a revenue point of view it is unsound to make the assessment 
[XTmanent so long as there is # room for the ex tendon of cultivation' 
and for the further development of the recources of the 
country. The sacrifice of revenue involved in a premature 
settlement in perpetuity is gratuitous and indefensible in as 
much as the increase of income to the proprietors does not represent 
the profit of capital invested on the faith of such settlement hut 
mere assertion by the proprietor of a larger and more legitimate 

share in already existing assets Lord CoiAwallis seems to 

have thought that the permanence of the assessment was bound up- 
with the security of the title to the estate. His process of reasoning* 
seems to be more spacious than sound. Re-assessment, based on in- 
crease in the value of land and rise in prices, docs not affect or 
unsettle the fixed rights of property, any more than a revision of the 
income-tax render the position of capitalist as a man of property K 
insecure. (C'.uha’s Land System). 

(3) The Permanent Settlement has checked the growth of 
industrial and commercial development of the country. “One impor- 
tant consequence of this institution ” (the Permanent Settlement), 
says Mr. Guha, “has been to lock up all surplus capital in land and’ 
to encourage a tendency towards the accumulation of hoarded 
wealth which leaves but little available for productive investments 

The vast wealth and commercial eminence attained by the 

merchant princes of the Bombay Presidency w hich is not under 
the Permanent Settlement are in striking contrast with compara- 
tively slender resources of the Bengal land-owners.” 

(4) “A certain school of thinkers seems to entertain the idea 
that the Permanent Settlement has been the means of developing 
in Bengal an exceptional flow of public spirit and of charitable 
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investment. There is undoubtedly a number of worthy and liberal 
minded land-holders in Bengal as there is in other parts of India. 
This is the result of individual culture and enlightenment ami not 
of any particular system of assessment. So far from any credit 
‘being due to the Permanent Settlement for the creation of such 
public spirited land-lords as exist in Bengal, it is * matter of com- 
mon knowledge that the evils of absenteeism, of management of 
estates by unsympathetic agents, of unhappy relations lietwecn 
land-lord and tenant, and of the multiplication of tenure-holders or 
middlemen between Zemindar and the cultivator are marked 
features of the Bengal system.” (Guha’s Land System.) 

(5) “One of the pious hopes expressed by the authors of the 
Permanent Settlement was that ‘the proprietors of land sensible of 
the benefits conferred upon them by the public assessment being 
'fixed for ever will exert themselves in cultivation of their land 
under the certainly that they will enjoy exclusively the fruits of their 
own good management and industry.” It is deeply to be deplorid 
that the conduct of the Bengal landlord has furnished a melan- 
choly antithesis to the expectations formed of them. As a body they 
have shown but little disposition to lay out money on the improve- 
ment of their estates, either from motives of prudence or profit 01 
•from public spirit. It Is hardly any exaggeration to say that they 
have converted themselves into mere annuitants and have as a body 
failed to show a practical appreciation of llic responsibilities of 
their position or of the duties which they owe their tenantry.” (Ibid). 
“He (proprietor) did nothing for the land and even when there 
was no glaring personal defect, the climate and the habits of the 
country unfortunately suggested that he should save himself the 
trouble by farming out his estate to any one who would give him 
largest profit over afid above his revenue payment. And as, the 
proprietor's farmer in time grew rich, what with freedom from war 
and security and daily increasing value of land, so he too farmed 
his interest to others still farm within farm became the order of the 
day, each resembling a screw’ upon a screw, the last coming dow( 
on the tenant with the pressure of them all.” (Baden Powell’s Land 
System, p. 407). “According to theory one should find the perma- 
nently settled estates in the most flourishing condition with all 
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mrthner of improvements introduced and landlords \ cry well-to-do 
and most liberal to their tenants. But in fact in riding through 
these villages and through the parganas generally, you would not 
detect anything in the appearance of the people and land, in the 
number of wells and other means of irrigation, the kind and look of 
the crops, the size of the houses, the air and condition of the 
people and the cattle, to make you suspect that the permanently - 
scttled land-owners enjoy a different tenure from their neighbours 
of similar caste and condition in temporarily-settled estates. - There 
i-> as much capital laid out and industry bestowed land in the 
one set of estates, as in the others.” (Reid.) 


The Bengal Decennial Settlement Regulation, 
( VIII of 1793. ) 

A — Parties with whom Settlement concluded : — 

1. Settlement ordinarily to be concluded 
with the actual proprietors of the toil.— The 

Settlement under certain restrictions and exceptions 
hereafter specified, shall be concluded with the actual 
proprietors of the soil, of whatever denomination, whe- 
ther Zemindars , Taluk dars or Ckoudhuris. (S. 4.) 

Exceptions : — The exceptions to the general order 
for the conclusion of the Decennial Settlement with the 
actual proprietors of the soil, include the following des- 
criptions of persons : — 

• 

(a) Disqualified proprietors, that is, 

(i) Females ( excepting those whom the G. G. 
in Council, may judge competent to manage 
their estates ) ; 

(ii) Minors j 

(iii) Idiots ; 

. Ov) Lunatics or 


With wiui ' 
classes of per- 
sons was 
the Permanent 
Settlement 
made ? 

B.L. V)2 3(a), 
1926(a). 

What were 
the salient 
features of the 
Settlement ? 

B.L. 1926(^1. 
What whom 
was the Settle - 
went ro in hid- 
ed amt who 
were ex- 
cluded ? 

B. L. 1906, 
1908, 1910(a) 
I 9 i 3 (")»’i 7 («) 
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B.I.. 1927(a). 
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(v) Others rendered incapable of managing 
their estates by natural defects or infirmi- 
ties of whatever nature. (S. 20.) 

Management of lands of disqualified proprietor* : — 

If th^ disqualified proprietors, referred to above, are the sole owner* 
of their estates, their estates shall be managed for their benefit 
by persons appointed to the trust by Government. (S. 21) But it' 
these disqualified proprietors are not themselves the sole owners of 
their estates but are only partners in the estates held by them, with 
others who are not disqualified, these^ qualified proprietors or their 
guardians may jointly with their partners engage for the settlement 
of their estates and elect a joint manager for the management of 
their estates. (S. 20). 

( b ) Proprietors in balance to Government and un- 

able to pay the arrears due from them. (S. 22. ‘ 

In such cases no settlement is to be concluded with the default - 
ing proprietors, but their estates shall be let in .farm or held khas 
for a period of three years at the direction of the Collector. 

Talukdars : — The word taluk is derived from the Arabic word 
‘alak’ which signifies ‘to hang from,* ‘to depend upon* and means- 
a dependence. Taluks are of two kinds : — (1) Independent oi 
Ifusuri taluks which pay revenue direct to Htizur or Go*t. These 
are also called Kharija taluks, *. taluks outside the Zemindari 
estate and control. They constitute estates or proprietary interests 
analogous to those of the Zemindars under tbe Permanent Settle- 
ment. This class comprises those that paid revenue direct to Govt, 
before the P. S. or were since separated from the Zemindaries to 
which they appertained. Talukdars of thus description differ but 
little from Zemindars, except in the limited extent of territorial 
jurisdiction. ( 2 ) Dependent or Muzkuri or Shikami or Shamilat 
taluks which pay revenue through a Zemindar or other actual pro- 
prietor of estate. These taluks are tenures and not estates within 
the meaning of the B. T. Act and do not constitute any proprie- 
tary' interest as contemplated by the Settlement Regulations. Fojr 
incidents of these taluks see Chapter III of the B. T. Act. 

In Upper India, the taluk was dependent upon and 
subordinate to, the Sovereign. In Bengal, taluk was subordinate 
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io tlfe Zemindari but not always. The larger talukdars were 
husuri , i. e. they were immediately under the supreme Govern, 
ment, to which they paid their revenue direct : while the smaller 
.mes were mazkttri or specified,]', c. in the sanad of Zemindar, 
through whom they paid their revenue. Doubtless all were origi- 
nally huzurii but when the revenue came to be collected 
through the Zemindars, the smaller talukdars were directed to pay 
their revenue through this channel in older to avoid inconvenience 
>f a multiplicity of small payments into the khalsa or treasury of 
rhe State. t 

Government recognised the independent talukdars as actual pro- 
prietors of land and they were allowed to enter into direct engage- 
ments at fixed sums of revenue payable in perpetuity into the 
Collector’s treasury. These taluks have the same incidents as the 
/cmindnric" and the talukdars have the same rights and obligations 
m relation to the estate as the Zemindars. Reg. VIII of 1793 laid 
lown distinct rules for the guidance of Collectors for senate settle- 
ment with independent talukdars. A large number of taluks was 
thus separated and recognised as estates before the year 1802. 

(Since 1802, no new independent taluk can be created in this way). 

Talukdars ordered to be separated from the Zemindars or other Separated 
actual proprietors of estate through whom they heretofore paid Talukdars 
their revenues, are to pay their revenue in future immediately ^ 

into the Collector’s treasury, and not through the Zemindars or other 
actual proprietors of estates, as heretofore. But in districts where, 
from the number of taluks or other cause, this mode would 
be attended with considerable inconvenience, tahsildars or 
, native collectors are to be appointed to receive the revenue of the 
taluks in such districts, (Secs. 13-15) [Zemindars or other actual 
proprietors of land from whose Zemindarids or estates, taluks 
may be separated, shall not be appointed tahsildars to receive 
of the revenue of the taluks so Separated, but the office of tahsildar 
shall, in every instance, be given to some other person of character 
ajd responsibility and the whole expense of it is to be defrayed by 
Government. (S. 15).] 


Dependent Talukdars — The following 
rtalukdalrs in Bengal, Behar and Orissa 


became dependent IVhat 1 lasses 
oj talukdars 
were const- 
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dtred as 
dependent 
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the time of the 
Permanent 
Settlement ? 

K L. 1900. 


Explain 
fungalbari 
lease . 

V. I,. ’24 (a). 


(a) Talukdars who at the time of the Decennial Settlement 
paid their revenue through a Zemindar or other actual proprietor 
and whose title deeds contained a stipulation that it should be 
so paid. 

(&) Talukdars, then holding under grants from Zemindars or 
other actual proprietors which grants did not expressly transfer the 
property in the soil, but only entitled the talukdars to possession 
so long as they paid the rent reserved and performed the other 
conditions of the grant. 

(r) Jangalbari talukdars holding on leases made in perpetuity 
to the grantee anti heirs in consideration of his clearing away the 
jangal and bringing the land into a state of cultivation exempt 
from revenue for a certain time and afterwards holding at a fixed 
amount of revenue, with the right of alienation. 

(< 7 ) Invalid grants of revenue-free land not exceeding one hun- 
dred bighas , resumed by proprietors, farmers, etc., under the pro- 
visions of Ss. 6 and 9, Reg. XIX of 1793. 

(e) Talukdar who did not apply for separation of their taluks 
within one year from the date of Reg. I of 1801. 

S. 51 of Reg. VIII of 1793 aims at protecting the dependent 
talukdars from undue exactions. 

Independent talukdars : — The following became independent 
talukdars in Bengal, Behar and Orissa : — 

(1) Talukdars w f ho purchased their lands by orivate or at 
public sale or obtained them by gift from the Zemindar or other 
actual proprietor of land to whom they used to pay the revenue 
assessed upon their taluks or froip his ancestors, subject to the 
payment of the established dues of Government and who received 
deeds of sale or gift of such land from the Zemindar or sanads from 
the khalsa , making over to them his proprietary rights therein. 

(3) Talukdars, whose taluks were formed before the Zemindar 
or other actual proprietor of land to whom they now pay their 
revenue, or his ancestors, succeeded to the Zemindari. 

(3) Talukdars, the lands comprised in whose taluks were nevet 
the property of the Zemindar or other actual proprietor of the soil 
to whom they now pay their revenue or his ancestors. 

(4) Talukdars who have succeeded to taluks of the natttte. of; 
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those described in the above clauses by right of purchase, gift or 
inheritance, from the former proprietor of taluks. 


( 5 ) Malguzari aima tenures held at a fixed quit revenue, under 
grants of the Mahomcdan Government previous to the Company’s 
accession to the Dewani or which liavc been since granted by 
proprietors of estates for a consideration received by them, were 
vyarated from the proprietors to whom they used to pay their 
revenue, arul considered as independent taluks. But malguzati 
/lima tenures which were bonafi.de granted for the purpose of bring- 
ing waste lands into cultivation were considered as dependent 
taluks fal’ing within the category of Jangalburi taluks. 


2 . Where more proprietor# than one possess an 
undivided estate and the whole of them he not within 
the description of disqualified proprietors specified above, 
settlement is to he made with them jointly and the de- 
termination of the majority of the proprietors present is 
to be binding on the remainder, in agreeing of disagree- 
ing to the jama proposed for such estates. The sharers, 
however, if dissatisfied, may obtain a division of their 
lands and a proportionate allotment of the revenue asses- 
sed thereon, hut at their own expense. ( 5 . 26.) 

3 - When a portion of lands stands jn the joint 
names of several proprietors, or of one Tor many but 
each proprietor has his separate share in his own poss- 
ession and management or in that of an agent for him 
the settlement is to be made for each share with the per- 
son in possession, and his land is to be held exclusively 
responsible for the revenue assessed upon it. (S. 27.) 

4 . Where the property in lands is disputed, the 
settlement is to be made with the proprietor in posses- 
sion, under the express declaration that he is nevertheless 
liable to the claims upon the estate which is to be trails 
ferable to any other to whom the property may be subse- 
quently adjudged. (S. 30.) 

5. If a ease should occur, in which hone of the 
claimants has been previously in possession they are to 
be allowed to appoint a manager until their claims are 
determined in the Dewani Aaalat of the Ziila ; but if 
they should not agree to a manager, the- lands are to be 


In case of 
undivided 
estates, deter 
mination of 
majority of 
proprietors 
to be binding 
on the rest in 
agreeing or 
disagreeing to 
the jama. But 
sharers, if 
dissatisfied 
may obtain 
a division ot 
their lands. 

In case of 
joint estate, 
settlement 
to be made 
for each 
share sepa- 
rately. 

In case of 
disputed es- 
tates, settle- 
ment to be 
made with 
the proprie- 
tor in 
possession. 

In case 

where none of 
the claimant* 
has been pre- 
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held khaSi and the surplus produce, after discharging the 
revenue, is to be kept in deposit until the right of pro- 
perty shall be adjudged. (S. 31.) 

6/ Where disputes exist concerning the boundaries 
of land they are to be left to be adjusted in the Deivani 
Adalat and the settlement is to be made in the mean 
time for the lands in possession of the disputing parties 
respectively. (S. 32.) « 

7 . htimrardars, who have not got possession of their 
lands to the exclusion or without consent of the actual 
proprietors hut hold them of the proprietors on putta or 
lease shall be considered as a species of patta talukdars 
and the settlement shall Ije made with them. (S. 19.) 

B. — Rule* of Assessment : — 

1 . The allowances of the Kazis and Kanungos here 
tofore paid by the landholders, as well as any pensions 
hitherto paid through the landholder are to be added to 
the amount of the jama. I hese will be, in future, paid 
by the Collector of the district on the part of Govt. 
(S. 34.) 

2 . The assessment is to be fixed exclusive and inde- 
pendent o f all duties, taxes and other c ollection s, known 

ive of yunder the general cfenoiiiiiUllluns TTf MJ/dr^excepting the 
with / collections, (a) made in the gauges and bazars situated 

tions. / w ithin the limits of the town of Calcutta or {b, confirm- 
ed to the proprietors and holders of ganges, bazars and 
hats by the G. G. in Council. (S. 35.) 

3 . The assessment is also to be fixed exclusive and 
-independent of all existing lakhiraj lands, whether ex- 
empted from the khiraj or public revenue, with or without 
due authority. (§, 36. ) 

Explain the * Note.— Article Vll of Reg. I of 1793 reserves to Govt* the 

term ‘ Antra] , , . , 

B. L. 1910(6). n fiht to impose due assessment on lakhiraj land held under illegal 

Explain the or invalid titles. Vide Regs. XIX and XXXVII of 1793. 

* lakhiraj ^ LnkMrnj — Lakhiraj (derived from la — not and khiraj— tribute, 

tenure. 1 revenue) means land which does not pay revenue to Govt. ItSs 

B. L. 1912(b). (he largest estate or assemblage of rights in land in the Lower 

understand Provinces of The tenure possesses all the incidents ami 


Settlement in 
ease of dis- 
putes as to 
boundaries. 


Settlement 
with certain 
Istimrardars. 


Allowances 
of Kazis 
and Kanun • 
goes and 
public pen- 
sions to be 
added to the 
Jama. 
Assessment 
to be fixed 
exclusive of 
sayar 
exceptions, 


Lakhiraj 
lands to be 
excluded 
from 

assessment, 
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.tdvafltages of a Zemindari tenure, with this additional one that by lakhiraj ? 
as it pays no revenue to Govt, it is not liable to sale for arrears of 

. 1923 (<*)» 

revenue and consequently there is no mode of avoiding incumbran- ^25 (a). 
ces created by lakhirajdar s m The Regulations of 1793 divide 
revenue-free grants into two classes — Badshahi and non-Badshahi 
See infra. 


• 4 . The above exception, however, is not meant to Malikana 
include che malikana lands in Behar or the nankar \ ttij- lands and 
fate and other private lands of the Zemindars and inde- 
pendent talukdars or other actual proprietors of land in 
Bengal and Midnapore, regarding which the following from assess- 
rules have been prescribed. (S. 37.) went. 

How were 

Malikana.- —In Bengal, the explosion 11 Malikana ” means lakhiraj lands 
an allowance granted to a proprietor who refused to accept settle- dealt with by 
ment of revenue. See ante . The expression is not always used in the fjfihepur^ 
same sense in Behar. There it is usually applied to those cases in pose of settle- 
which proprietors selling their estates, stipulate that so much land, ^f^^lndarsi 
generally trom that held in direct cultivation, be assigned to them p ^ 1905, 
in perpetuity for their maintenance with or without the payment of * 91 ° (<*)> 
rent. They cease to lie responsible for the revenue and in this l ^ 12 
way retain sufficient land for their subsistence. Such lands are 
called Malikana. ( 

Nankar — Nankar (lit. bread for work) was an assignment of pyfat ( s 
land ot revenue for subsistence, consisting sometimes of one or more meant by 

entire villages, sometimes of a portion only of a village. It was 9 ^ a ^ n TT 
'■ . lands t How 

made in some instances to proprietors and in other instances to were they 

persons having no proprietary rights, «uch as kanungoes , mitkaddams . dealt with 
e hand hr is , ka sis, who were generally however servants of the State the 

and it was doubtless in this capacity that the allowance was made settlement of 
#0 Zemindars. (Field) The difference between nankar and malt- r ^njte 
kana is that malikana is the unalienable right of proprietorship but l f 0 wM'k^they 
nankar depends upon fidelity and attachment to the State and a appertained i 
due discharge of the public revenues, When a proprietor was ° 9 > 

removed From the management of his estate, malikana was allowed j^jj ^ 

to him but nankar was usually withdrawn. What do 

. you under - 

Khamar, nij or nij-jote — These expressions denote the standby 

.proprietor’s private lands or lands appropriated to the subsistence Lakhiraj 



50 


BENGAL, REGULATIONS, 


Lands , Islim- 
rari lands, 
Nankar and 
Chakran 
lands ? 

Vhat steps 
weft taken 
by Govt . with 
regard to 
these lands 
in connexion 
with the I'.S. 
of *793 * 

B.L. 1910 (a). 


Malikana 
lands to lx* 
rvj-annexed. 
What were 
the general 
rules for 
assessment of 
Govt . revenue 
umler Reg , 
VIII of 179$ 
J’-L. 1913M. 
IV hat lands 
and allowan- 
ces were ex- 
cluded from 
ike I\ S \ ? 

L\ L. 1908. 
State briefly 
the provisions 
made for the 
disposal of 
those lands . 

B. L. 1903. 

Nankar tc. 
to lx? 

annexed t 
lualguzari 
lands. 


What land 9 , 
if any, were 


of the proprietors and their families as distinguished from those let 
out to the tenants, which may be called raiyati -lands and in Tespect. 
of which the proprietor’s rights are merely to receive a sliare of the 
produce or its equivalent in money as rent. It should be observed, 
that it is only proprietors that can have private lands and not tenure - 
holders and others. Sec. 1 16 of the Bengal Tenancy Act provides 
that no occupancy-right or non-occupancy*right can be acquired in a 
proprietor's private lands known in Bengal as Khamar, nij or nij- 
lote and in BehaT as Herat, nij , sir or kamat where such land 
held under a lease for a term of years or under a lease from year to- 
year. (See Author’s Student’s Bengal Tenancy Act, 4th edition,, 
p. 187 et seq). 

^ • 

5 . (1) Where the Zemindars or other actual proprie- 
tors of land in Bchar have resigned, or have been de- 
prived of, the management of their lands, retaining poss- 
ession of a tithe as malikana , the latter is to be re annex- 
ed, and thc^ Zemindars or other actual proprietors are to 
be required to engage for the whole of their estates, in- 
cluding the malikana lands, unless such lands he held 
as malikana under grants made or confirmed by G. G. in 
Council or the supreme authority of the country for the 
time being and have been sold or mortgaged, and given 
in possession to thc*mortgagee in which case thw are to 
he exempted from this rule. Grants for malikana lands 
not made or confirmed by the supreme authority of the 
country, are declared invalid by the Regulation jxtssed 
on the 8th of August, 1788. 

(a) ’If the Collectors, however, should be of opinion’ 
that any material injury will be done to any individual 
by the execution of these orders, they arc to report thi 
circumstances to the Boad of Revenue. (S. 38). 

6. ( 1 ) The tnankar , khamar, nij-jote and other ‘pri- 
vate lands appropriated by the Zemindars, independent 
talukdars and other actual propritors of land in Bengal 
and Orissa, to the subsistence of themselves and their 
families, shall be also annexed to the malguzari lands 
and the jama fixed upon the whole. 

(’) But if such proprietors decline to engage for 
their lands, they will he allowed the option of retaining 
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possession of their private lands above specified upon 
the terms on which they have hitherto possessed them : 
Provided they can prove that (a) they held them under a 
similar tenure previous to the 12th August, 176* (the 
(l ite of the grant of the Dewani to the Company) and 
( I >) have hitherto been permitted to keep possession of 
ihcm whenever their Zemindaries or estates have been 
Ivld khas or let in farm, but not otherwise. 


excluded 
from assess- 
ment at the 
time' of the 
Permanent 
Settlement ? 
B. L. 1900, 
1903, 1906. 
1913 («). 


(3) In the event of such proof, and of their availing 
ihcmseives of the option above given to retain possession 
of their private lands, a deduction adequate to the net 
produce of such lands is to be made from the allowance 
fixed for excluded proprietor. (S. 39.) ^ 

7. The above consolidation of malguzari and prnate Consolidation 
lands is also to be made in the taluks continued under ofmalgusari 
the proprietors on whom they have hitherto been dep.n- 
dent ; not, however with a view of increasing the rents of in taluks 
the talukdars, but in order to make the yhole of the 
lands composing their taluks answerable for their pro- 
portion of the public assessment allotted thereon. (S. 40.) 


8. The chakran lands or lands held by public offi- 
cers and private servants in lieu of wages in each pro- 
vince are also to be annexed to matguzari lands and 
/declared sponsi ble for the public reven ue assessed on 
the Zemindaries, independent taluks or^ other estates in 
which they are included in common with all other tnal* 
xu^'iri lands therein. (S. 41.) 

Chakran — Chakran or service-tenure is a grant of land con- 
ferred by Zemindars upon their servants or retainers in considera- 
tion of public or personal services to be rendered by them. Before 
the advent of the British, the Zemindars not only defended the 
country against foreign enemies with armed retainers but also ad- 


Chakran 
lands to be 
annexed to 
malgimm 
lands. 

Explain the 
origin of 
choukidari 
chakran Una* 
and the shape 
these lands 
assumed after 
the Decennial 
Settlement of 
1789 and the 
Permanent 


ministered the law and maintained order with a large force of rural Settlement of 
police known as fhanadars, phauridars, choukiaars, paths etc., who 
hcl|>ed in protecting person and property, collecting revenue and do- nature . 
fhg other services personal to the Zemindar, They were at the time h.L. 1924(6), 
servants of the Zemindar, appointed and removed by him and often 
remunerated by grants of land, rent r free or at a quit-rent. The lands " Chakran ' ", 
so hSId were called chakran or service-lands. A service tenure created ! 9 2 4 
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1916 (a), 
19*5 (<*)• 
Explain the 
expression 
chakran 
tenure . 

B. L. I9i8(£) 
1923 (by 
Explain the 
expressions 
Malikan a 
lands % Malgu - 
zari lands 
and Chakran 
lands . WSa/ 
provisions 
are made in 
A'eg.8 of 1793 
in respect of 
the assess- 
ment of each 
of these 
lands ? 

B.L. 1919 (i), 
I9ii (a). 
Procedure in 
case of land- 
holders decli- 
ning to 
engage 
for jama 
proposed to 
them. 


Certain 
istimradars 
not liable to 
increase 
of rent. 
Explain the 
incidents of 
the following 
classes of land 
tenures !— 
Lakhiraj , 
Pfankar , Sir 


for the performance of services, private or personal to the Zemindar 
may be resumed by him, when the services are no longer required 
or when the grantee refused to perform them. A Zemindar is, 
however, not entitled to resume, when the grant is for services of a 
public nature. There are various forms of service-tenures of which 
* the choukidari , tlianadari and phauridari chakran , the patwari 
and paikari jagirs and the ghatwali tenures are the most important. 
(Guha’s Land system, p. 415) The Decennial Settlement Regulation 
divided chakran lands into two classes, namely — 

I. Thanadari lands, which by cf. 4, art. 6 of Reg. 1 of 1793 
w^re made resumable by Govt. 

II. All other chakran lands, which by S. 41. Reg. VIII were, 
whether held by public officers or private servants in lieu of wages, 
to be annexed to the malguzari ( revenue-paying ) lands and 
declared responsible for the public revenue assessed upon the whole 
estate. 

9. In the event of any proprietor declining to en- 
gage for the settlemet of his lands at the jama proposed 
to him, the Collector is to communicate the objections 
offered wjth his opinion respecting them to the Board of 
Revenue. That Board is to determine the proper assess- 
ment after making such further enquires as they may think 
necessary, and the objecting proprietor is to be required 
to engage for such assessment without further delay ; 
and in the event of his refusal, which is to be given in 
writing, his lands are to be let in farm or held khas , as 
the Board of Revenue may, in each instance, think most 
expedient. ^S. 43-)- 

10. (r) Istimrardar ( mukararidan ) who have held 
their land at a fixed rent for more than 12 years, are not 
liable to be assessed with any increase, either by* the 
officers of Go\ t, or by the Zemindar or other actual 
proprietor of land, should he engage for his own lands. 

Utirararari mukari tenures — fstirnrari (or mouroosee) tenures 
are tenures* granted in perpetuity. Mukarari tenures are 
those granted at a fixed rent and not liable to enhancement. 
Generally speaking, however, the two conditions are now* found 
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combined ; and where the term is in perpetuity, the rent is fixed 
for ever. These tenures are transferable and inheritable, and may 
be protected by registration from the effects of a revenue-sale. On 
failure of the heirs of the lessee, an absolute hereditary and muka- 
rari tenure escheats to the Crown and does not revert to the 
grantor or his heirs. ( I Cal. 319 ). See chapter III, Bengal 
Tenancy Act. 

(2) With regard to such istimrardars also, as. have 
not held their lands at a fixed rent for so long a period, 
if the Zemindar or other actual proprietor of land has 
hound himself, by the deed which he may have executed, 
not to lay any increase upon them, he shall not be al- 
lowed to infringe the conditions' of the deed for his own 
benefit, but must confine his demands to the rent he 
may have agreed to receive. (S. 49. ) 

(3) But this last restriction imposed on the Zemin- 
dar or other actual proprietor of land is not to be consi- 
dered to preclude the officer of Govt, or farmer, in the 
event of the Zemindari being held khas or let in farm, 
from assessing such istimrardars according to the general 
rule of the district. (S. 50.) 

C. Rights and obligations of proprietors under the Settle- 
ment Regulations. — 

1 . (1) No Zemindar or other actual proprietor of 
land shall demand an increase from the talukdars de- 
pendent on him although he should himself be subject 
to the payment of an increase of jama to Govt., except 
upon proof («) that he is entitled so to do, either li) by 
the special custom of the district or «ii) by the conditions 
under which the talukdar holds his tervirc or ( b ) that the 
talfikdar, by receiving abatement from his jama, has sub- 
jected himself to, the payment of the increase demanded 
and (< c ) that the lands are capable of affording it. 

# (2) If in any instance, it be proved that a Zemindar 

or other actual proprietor of land exacts more from a 
talukdar than he has a right to, the court shall adjudge 
him # to pay a penalty of double the amount of such exac- 


and Mali • 
kana. Were 
these classes 
of land in- 
cluded in the 
assessment of 
estates made 
under the 
precisions of 
Regs . I and 
VIII of /70J? 
What treat- 
ment* did these 
lands receive 
under these 
Regulations 
and how was 
the proprie- 
tary right in 
respect of 
them ad- 
justed ? 

B.L. 1912(d). 
Exception 
to above. 
What do you 
understand 
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6° mukarctri 
tenures ? 

B.L. 1910(0)* 
1918(d) f 2i 
(suppl.)'22(a) fl 
Rules to pre- 
vent undue 
exactions 
from taluk- 
dars. 

What are the 
limitations 
imposed by 
Reg. VIII of 
*793 u P° n Ike 
demand that a 
Zemindar 
can make of 
an increased 
jama from 
dependent 
talukdars 
and of current 
as well as of 
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new awabs 
from raiyats ? 
B.L. 1911(1$) 
Power of 
proprietor to 
let remaining 
lands as they 
think proper. 


Lands let out 
not to lie 
taken charge 
of without 
Amalnama . 


Abwab etc. 
to be consoli- 
dated with 
aral jumma . 


Proprietors 
and farmers 
of land pro- 
hibited from 
imposing new 
abwab or 
mathaut on 
raiyats. 
Explain the 
expression — 
Mukrari 
tenure , 

B.L, 1923 V), 
192s (a) 

What provi- 
sion regard • 
ing imposi- 


tions with all costs of suit, to the party injured. 

(s. 5 ir 

2 . The Zemindar or other actual proprietor of land 
may let the remaining lands of his Zemindari or estate in 
whatever manner he may think proper, subject, however, 
to the following restrictions : — 

(a Every engagement contracted with under-farm 
ers shall be specific as to the amount and conditions of 
it ; and all sums received, over and above what is speci- 
fied in the engagement, shall be considered as extorted 
and be repaid with a penaltvv of double the amount. 

(s. 52.) 

(b) No person contracting with a Zemindar, inde- 
pendent talukdar or other actual proprietor or employed 
by him in the management of the collections, shall hr 
authorised to take charge of the lands or collections 
without an amalnama or written commission, signed by 
such Zemindar, etc. (S. 53 ) 

tc) The imposition upon raiyats, under the denomi- 
nation of abwab , mathaut , and other appellations, from 
their number and uncertainty, having become intricate 
to adjust, and a source of oppression to the raiyats, all 
proprietor's of land and dependent talukdars shall revise 
the same, in concert with the raiyats, and consolidate the 
whole with the assal into one specific sum. (S. 54.) 

Note — At the time of the Permanent Settlement there had gath- 
ered around the customary rent a number of abwabs and S. 54 of 
Reg. VIII of 1793 directed the consolidation of the whole of such 
imposition with the customary rent into one specific sum which 
would thenceforth be the rental of the land. 

(d) No proprietor of land or dependent talukdar. or 
farmer of land, shall impose any new abwab or mathaut 
upon the raiyats under any pretence whatever. 

Every exaction of this nature shall be punished by a 
penalty equal to three times the amount imposed, and i^ 


* Sec*. S1-S5 and 64-65 have been repealed in Bengal (except Calcutta. 
OriMa and the Scheduled district) by the Bengal Tenancy Act. (VIII of 
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,\t arty future period, it be discovered that new abwab or 
mathaut have been imposed, the person imposing the 
same shall be liable to this penalty for the entire period 
of such impositions. (S.55) 

Abwab — Abwab is the plural of bab— a head, ail item; and 
means “item 4 ’ or “ miscellaneous items/* i. e. f of taxation. When 
the # Mogal authorities desired to levy an additional sum, the 
usual way of accomplishing their object was, not by increasing 
the original amount of revenue agreed for with the Zemindar or 
fanner, but by imposing a tax for some particular purpose, which 
rax was levied in a fixed proport/on to the original jama or revenue. 
The purposes or pretexts, for which these miscellaneous taxes 
or abwabs were imposed, were numerous. The following were 
Mime of the main abwabs levied by the Mahomedan 

rulers • — hauth Mar at t a, in order to pay tribute of one- 
fourth of the jama levied by the Mahrattas ; abwab Jaujdari 
or fees for the support of the chief police Magistrate ^nd adminis- 
tration of criminal justice r abwab radhari , for the repairs of roads ; 
/ ar mathaut consisting of four items vi?. % presents at the Punya 
or annual settlement of the revenue ; charge for khilats , or hono- 
rary dresses for the members of Government ; charge for repairing 
the hanks of the river at Murshidabad and fees to the Na/.ir who 
■commanded the escort, which brought the collections to head 
quarters : Khas navi si, fees for the Govt, accountant ; Sarfi- 
Sikka , an impost to cover the loss on the exchange of coins of 
different mints. The Zemindars in their turn levied from the 
miyats all the abwabs that the'y themselves had to pay generally 
.contriving to make a profit out of the transaction ; and they 
further imposed additional abwabs of their own devising and for 
their own benefit, e. g., abwab mchmani to defray the expenses of 
the Zemindar on his visiting the village ; haldari , a tax on 
marriages. Any unusual occurrence, a Governor’s visit or a petty war 
on some distant frontier was and is made a pretext for imposing 
cess. (Field pp. 6 o-6t, foot-note) 

The Zemindars and othei proprietors, being themsevles exempted 
by the Permanent Settlement from the imposition of any new abwab 
>r ces§ to Government ‘were directed in concert with the raiyats 


Hon upon 
raiyats oj 
abwab art 
contained in 
Beg. VIII 

of 1793* 

B.L. 1901, 
1911 (i). 

Explain the 
term L abwab * 
B.L. 1910(A). 
Trace the 
history of 
abwab from 
the Maho- 
medan times 
and state what 
changes were 
introduced in 
this respect 
by the Deceit* 
nial Settle- 
ment ? Can 
abwabs be, in 
any case , 
legally reco- 
vered from 
tenants under 
the present 
rentlaw (Act 

nil of isski 
B.L. 1912(a). 
What are 
Abwabs or 
Mahuts ? 

Can a land - 
lord realive 
them from 
a tenant ? 
State the law 
regarding 
them. 

B.L. 1922(A). 
What do you 
understand 
by the term 
abwab ? 

How did it 
originate ? 
How has the 
realization of 
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an abwab to revise the former cesses levied upon the latter, and to consolidate 

been affected t j ie w hoi e w ith the asal (original rent) into one specific sum, after 
by several , 

enactments ? which they were strictly forbidden to impose any new abawab 

B.L. 1918(A). upon the raiyats under any pretence whatever. * Every such exae- 

^stons regard ^ oa was to ^ punished by penalty equal to three times the amount 

ing abwabs imposed for the entire period of the imposition (Ss. 54 & 55, Keg. 


are contained 
in Reg. VIII 

¥ *793 ? 

B.L. 1901, 

1915 (0). 

Is a claim for 
the recovery 
Of an abwab 
e xi sting be - 
fore the P. S. 
enfot'ceable in 
law ? 

B. L, 1910(0). 


VIII of 1793 ; S. 3. Keg. V of 1812 ; Cl. 1, S. 9 . Keg. VII of 
1822 ; S. 9, Keg. IX of 1825 and S. $, Keg. XXX of 1803.) 

The Bengal Tenancy Act also declares the abwabs , mat huts, etc. 
illegal and any stipulation for its payment void (S. 74). + It further 
provides that “every tenant from whom, except under any special 
enactment for the lime being in force, any sum of money or any 
portion of the produce of lfis land is exacted by his landlord in 
excess of the rent or interest lawfully payable nriy, within six 
months from the date of the exaction, institute a suit to recover from 
the landlord, in addition to the amount or value of what is so 


What are 
abwab and 
mathauts ? 

Can a land- 
lord realise 
them from a 
tenant ? 

Is there is 
any prohibi- 
tion in respect 
of their reali- 
sation ? 

State the laws 
as to such pro- 
hibition . 

B.L. 1910(A). 
Can abwab 
be in any 
case legally 
recovered 
from tenants 
under B. T. 
A ? B. L. 

. J 9 ia (a). 


exacted suefy sum by way of penalty as the court thinks fit not 
exceeding Ks. 200 or when double the amount or value of what i<- 
so exacted exceeds Ks. 200, not exceeding double that amount oi 
value.’* (See. 75, B. T. Act of 1885). 

What it or is not an abwab ?- -What is or is notan abwab 
must depend upon the circumstances of each particular case in which 
the question arises If a particular sum specified in the lease or a 
suit to be paid is the lawful consideration of the use and occupatioi 
of the land, that is to say, if it is really part of the rent, although not 
described as such, the landlord would be entitled to recover the same 
and the whole question in the rase is whether the items plaimeJ are 
really part of the rent, which was the consideration for the letting 
out of the land. Where il was stipulated in the lease in the year 


* Consequently an abwab payable at the time of the P. S. unless donsoli 
dated with the rent under S. 54 of Reg. VIII of 1793 cannot be recovered 
(17 Cal. 131). 

t But in permanent mokarari leases created after the B. T. Act earth 
into force , ahwabs may be stipulated for and realised and there is no bar to it (1 
C. w . N. 608) — Vide the Author's Student's Bengal Tenancy Act, 4th Ed. P. 221 
Abwabs are not however recoverable from a permanent tenure-holder undei 
a lease created before B. T. Act They could not he recovered under Reg 
V of 1812 and Act X of 1859 and cannot be recovered owing to the operatioi 
of section 2 , cl. (4) of the B.T. Act which provides that the repeal of an 3 
enactment shall not revive any right, privilege, matter or thing not in force 01 
existence at the commencement of the Act (4. C L J. 527.) 
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i $74 that the tenant would pay a fixed jama of Rs. 4310 of which Is there any 

the sum of Rs. 4300 was described as jama, Rs 5 as Salami conn ‘ cit01t 

between the 

Touji and Rs. 5 as Tehwan dasturi it was held that the stipulation awa fo an j the 
or reservation for the payment of Salami and Tehwari was not prevalence , if 
stipulation or reservation for the payment of arbitrary or indefinite ^^ryrent^ 
cesses but in the language of cl. 3 of Reg. V 1812 was a definite in this pro- 
^clause in the engagement contracted between the parties which vitue ? 
should be maintained and given effect to. ( Kalamtnd Singh v, ^ch' connec- 


Eaitern Mortgage Agency Co Ltd, 9 18 C. L. J. 83. 


tidn specially 


History of Rent in Bengal—* “Rent in Bengal has followed *^1*^ if any 

n peculiar course of development and in its present condition is the if the statu - 

resultant of several contending forces such as custom, competition tcry abolition 

and legislation." (Guha's Land System, 148). In the early Hindu °/ u ^tonu!ry ° U 

period, the cultivator directly delivered to the representative of the rent in this 

Crown a definite proportion of the produce of the soil as the “King’s P^ouii . £ ** 

share." Viewed in the light of the modern conception of rent, the \yh' a t do you 

share of the produce taken by the King was rather in the nature understand 

of a tax than of rent. The germ of rent, however, existed in the ^ cttstor> iar I 

Hindu village communities of the later days, when strangers were competition 

allowed to cultivate the land of the village on condition of giving rent t 

the “King’s share" of the produce and an additional share to the eS ^y 0 ^ the 

Zemindar or other person who had rights of ownership in the land history and 

and by whose permission they cultivated. This additional share p r ^ajence^ 

r , or otherwise 

was rent-rent paid in kind as all rent was, before the general use 0 j ^ 0 th these 

of money. The amount of rent payable was regulated entirely by classes of rent 

customs in this period. But there was no such thing as rent under £f°fi :n . 

the Mahomedan rule, for the policy of the Mahomedan rulers did gal from pre - 

not recognise any intermediary between the cultivator and the British days 

Crown. Even where there was an intermediary he was rather a p reSen f time * 

collector of revenue and such dues as he might intercept might B.L. 1912(a). 

more properly be called fees or perquisites, than as rent in the Befine com - 

r * , , .. r , _ _ , petition rent 

proper sense of the term. With the decline of the Mogul Govern- Did Govt, 

ment the system of farming out the revenue came into vogue and led adopt or 

to the creation of a new type of intermediaries who took advantage ^a S ^ 0 f 

of the declining Government to intercept more than their due share ren t when 

" r 1 — • promulga* 

* For a fuller treatment of the subject, the readers should read Guha’s t£np the 
Land-System and Field's Bengal Regulations from which most of the materials u 
ofrhis topic have been borrowed. Permanent 
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Settlement 
and does 
tompetition 
rent prevail 
tinder the 
Bengal 
Tenant? 
Act ? B. L. 

>9>s (*). 


IVrtte an 
essay on 
“ Rent is a 
British 
creation'' 
B.L. 1910(6). 


of the collections by imposition of arbitrary enactions and illeg&f 
cessess. Gradually the rent was so much overlaid with illegal cesses 
that it now formed but a small part of the amount levied and 
entirely lost its original character. During this period the influence 
of custom was suspended while that of competition did not as yet 
assert itself. The policy of the British Government was from the 
very beginning directed to the creation of rent-receivers. In dealing, 
with Bengal, they sacrificed everything in order to revive and foster 
the growth of this class and if they did not create the principle 
of rent, they certainly restored it to^ the same, if not to a more 
advanced, stage of development in which the Mahomedan invasion 
found it. (Field) 

It is sometimes said that rent is a British creation. This, accord- 
ing to Mr. Field, is true first in the sense that the fund from which 
much of the present rent is paid is the fruit of the ])cace which the 
British Government have kept and of the moderation of their fiscal 
demands ; and Secondly, in the sense that the competition rent 
had no existence in India before the British rule and so far as it 
has come into being, it is wholly due to the influence 
of the British Government and to the results which have accrued 
therefrom. In the pre-British days, rent in India was never com- 
]>etitive but it was customary. The circuitous mode of increasing 
rent by means of abwabs, indicates the prevalence in this country of 
a real customary rent. Had there been an acknowledged right in 
the landlord to increase the rent, this circuitons mode would never 
have been resorted to. In India the raiyats had customary rights 
which could not be safely infringed in Any direct way. The raiyats 
were not mere tenants-at-will but were entitled to retain their lands 
so long as they paid customary rent. * Custom is still to a consi - 

— - - -- - - ~ •" ' " “ 4 

* The following passage from Mill's Political Economy may be quoted in 
illustration of this view : — “In India and other Asiatic communities similarly 
constituted, the ryots or peasant farmers are not regarded as tenants-at-will 
nor even as tenants by virtue of a lease. In most villages there are indeed 
gome ryots on this precarious footing consisting or those or the des- 
cendants of those who havo settled in the place at known and compara- 
tively recent period t hut all who are looked upon as descendants or represen- 
tatives of the original inhabitants, and even many more tenants of ancient date, 
are thought entitled to retain their land as long as they pay the customary rents. 
What these customary rents are or ought to he has indeed in most cases become 
a matter of obscurity ; usurpations, Tyranny and foreign conquest having to a 
great degree obliterated the evidences of them. But when an old and purely 
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-ler^ble extent the foundation of rent in Bengal. The Permanent 
Settlement recognised the validity of the then existing customary 
rates of rent. The Bengal Tenancy Act also refers to customary 
or pargana rate and saves custom where it is not inconsistent with 
its provisions. The prevailing rate spoken of in the Bengal 
Tenancy Act is but another form of the old pargana rate and Sec. 7 
of the Act expressly speaks of customary rent. Even now the in- 
fluence of competition is not quite paramount. A rise of prices, for 
instance, even in unfettered tenancies does not necessarily entail a 
concurrent rise in rent : the rental in such cases rises, as a rule, 
considerably after prices and bjr no means in exact conformity with 
them. (Guha, 154 footnote.) Mr. Field observes : — “The state of 
things in which land is regarded merely as one of the many modes 
of investing capital, and is competed for up to the point at which 
it yields a profit at least equal to that which can be obtained from 
other objects of investment, never existed in India. At no period 
antecedent to our rule did population reach a point wjiich rendered 
it necessary to cultivate the worst land and resort to improved 
means of agriculture in order to raise from the soil food sufficin'. 
<0 feed the people of the country. In favourable seasons the land 
with little labour gave them enough and more than enough for the 
year’s supply. Seldom looking further, or perhaps careless, if 
indeed they wctc permitted, to accumulate a store which might 
tempt the cupidity of those in authority — when the season was 
very unfavourable and famine came amongst them, they regarded 
the visitation as a decree of Fate, and passively endured as inevi- 
table what they never imagined that human policy could alleviate 
or prevent. There was no competition for land as means of creat- 
ing capital out of capital or of raising additional food to feed an 

• 

Hindoo principality fall* under the dominion of the British Government, or the 
management of its officers, and when the details of the revenue system come 
to be enquired into, it is usually found that though the demands of the great 
landholder, the State, have been swelled by fiscal rapacity until all limit is prac- 
tically lost a : ght of, it has yet been thought necessary to have a distinct 
name and a separate pretext for each increase of exaction ; so that the de- 
mand has sometimes come to consist of thirty or forty different items in 
itldition to the nominal rent This circuitous mode of increasing the oay- 
ments assuredly would not have been resorted to if there had been 
an acknowledged right in the landlord to increase the rent. Its adoption 
in a proof that There was once an effective limitation, areal customary 
rent : and that the understood right of the ryot to the land, so long as he 
j>aid ymt according to custom, was at some time or other more than nominal." 
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increase of population, or provide against years of scarcity.” The Bri- 
tish legislation relating to rent started from the basis of custom and 
while accepting the legitimate influence of competition sought to 
confine it within reasonable limits by law. The Rent -Commissioners 
observe : — “Rent can only be settled by custom, competition or by 
law ; and in as much as on account of the disturbing element of the 
sale-laws, custom had not settled rent and in as much as the ruling 
power has a right to determine the rent payable by the raiyat to 
the Zemindar, the Govt, ought to determine what share of the 
produce should be fair for the former to recover from the latter.” 
The history of the evolution of rent under the British rule may be 
divided into two periods : — (i) the early British period (1765 — 
1858) during which competition came into play and to a great 
extent counteracted the force and effect of custom and (2) the latter 
British period commencing from 1859, during which the Legisla- 
ture stepped in for the regulation of the rent. The devastations of 
the great famine of 1769-70 which had swept away one-third of the 
inhabitants of Bengal reduced the population to a point much 
below that required for the cultivation of all the village lands. 
Consequently, at the commencement of the British rule, ‘‘there was 
no competition amongst the cultivators for land, for there was 
more land th&n there were men to till it or flocks to graz ? upon it 
and the raiyats who were presstd in one place beyond what they 
would or could bear removed to another place, where the interests 
of a new master were the most effectual barrier to oppression. Thus 
if there w’ere any competition at all, it was competition amongst 
the Zemindars for raiyats and not amongst the raiyats for land.” 
But within less than 50 years, the population reduced by the great 
famine, recouped its loss and rapidly increased under the peaceful 
and prosperous administration of the British Govt. This revolutionis- 
ed the relation of labour to land, and set up a competition for l&nd. 
In 1770, the landlords were competing for tenants but in 1819 the 
tenants were competing for land. To add to the miseries of the 
tenants, the P. S. and the legislation following it, left the 
Zemindars virtually free to enhance the rents of their tenants ancl 
y to subject them to their absolute and arbitrary will. In 1859* 
however, the Govt, intervened for the purpose of protecting the^poor 
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and’helpless tenants against the evil effects of competition rents 
and enacted Act X of 1859 laying down some rules for regulating 
the settlement of rent between the Zemindars and tenants which 
were subsequently developed and brought into conformity with the 
modern agrarian exigencies in the Bengal Tenancy Act, 1885,* 
(See Cuba’s Land System,) 

* Competition rent — According to the Political Economists of 
of the West rent is “the excess of profit after the repayment . of the 
whole cost of production beyond the legitimate profit which l>elongs 
to the tenant as a manufacturer of agricultural produce” or “that 
portion of the value of the whole produce, which remains to the 
owner of the land, after all the out*g<*ngs belonging to its cultiva- 
tion, have been paid, including the profit of capital employed." 
This theory postulates (a) the application capital to land and (£) 
the remuneration of the cultivator at the bare wages of unskilled 
labour. It cannot possibly have any operation in Bengal, as none 
of the two supposed conditions exist here. In Bengal, the raiyats 
of the privileged classes having acquired by custom a limited pro- 
perty in land and a prescriptive status superior to that of the ordi- 
nary landless fieldlabourer is entitled to higher wages. They have 
a lien on the soil beyond the wages of labour and the profit of stock. 
It is also a matter of common knowledge that in Bengal, little or 
no capital is employed in agriculture — nothing in fact beyond the 
ordinary implements, the seed grain and sometimes a small stock 
of grain laid by against years of famine. The appropriate theory 
of rent applicable to Bengal is that it is not surplus profits of 
capital applied to agriculture but that it is such a proportion of the 
produce of the soil as the Government may from time to time deter- 
mine as payable by the tenant to his landlord, leaving enough to 
thetraiyat to enable him to carry on the cultiuation, to live in 
reasonable comfort, and to participate to a reasonable extent in 
the progressing prosperity of bis native land. (Guha, 160). “From 
the peculiar course of progress in England and from that state of 
A 

* Even new competition rent exists in Bengal to a considerable extent, 
as a result of economic causes. The B. T. Act also docs not bar any com- 
petition- rent at the time of any new settlement. Such land as is not in 
possession of raiyats having a right of occupancy is more or less competed 
for. In some districts, competition is tolerably keen. (Field, p. 53 footnote.) 
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affairs under which the absolute ownership of the lands was, 
from the close of the 17th century in the 'hands, not of the culti- 
vators but of a limited class of proprietors who were all powerful 
in the legislature to regulate its measure with a view to their own 
interests above all others, there has been evolved a theory of rent, 
which although it nmy be scientifically correct with reference to 
the peculiar circumstances of England, is not equally corrett 
when applied, and is in many instances not at all applicable, to 
other countries and other communities whose past history and 
present conditions are in many respects, if not altogether, 
different.” (Field). The Calcutta High Court at first lent a 
countenance to the above theory but soon changed its view. In 
1865 a Full Bench repudiated this doctrine as inapplicable to the 
customs and conditions of the country. As the produce of the 
soil is divided between the landlord and the cultivator, the pros- 
perity of the latter depends upon the proportion exacted by the 
former as Tent. When the share ot rent is regulated by competi- 
tion, its rise or fall depend upon the relation between the demand 
for land and the supply of it. As the land is a fixed quantity, 
while population has a tendency to increase the competition for 
land, when keen, tends to force up rent to the highest points, 
reducing the cultivator's share to a bare living wages. In these 
circumstances the results of competition rent \youId be disasstrous 
for the tenantry if its influence were not tempered by custom. The 
growth of a custom securing permanency of tenure without liability 
to enhancement would provide an insurance against the evils of 
competition. But as we have seen above, the Permanent Settle* 
ment and the legislation which immediately followed it, particular- 
ly the Revenue Sale Law, arrested the development of custom and 
stimulated the growth of competition rents and of illegal exactions 
and placed the raiyats in an extremely insecure and helpless posi- 
tion. In this circumstaces, the Government iu 1859 stepped in to 
the aid of the poor and helpless tenants and put a check on the 
determination of the rent by the uncontrolled influence of competi- 
tion and the arbitrary will of the Zemindar by the enactment of 
certain rules for regulating the enhancement of rent in Act X. of 
1859. (See supra). 
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■ (e) The proprietors of land, dependent talukdars Proprietors 
and farmers of land, are to adjust the instalments of the adjust 
rents receivable by them from their under renters and klsts of 
raiyats, according to the time of reaping and selling the 
produce and they shall be liable to be sued for damages 
for not conforming to this rule. (S. 64). 

(/) No proprietor of land or dependent talukdar Proprietor* 
*4hall contract any engagement with any under-farmer etc * ,l ? 1 to 
or authorise any act contrary to the letter and meaning engaVenient 
of this Regulation. (S. 65). contrary to 

(g) Zemindars, independent talukdars and other 
actual |>roprietors of land, dependent talukdars, farmers ^prohibi- 
of land holding farms immediately of Government and ted from 
all persons farming lands of the above-mentioned descrip- interfering in 
lions of land-holders and farmers of land and their matters within 
respective officers, agents, servants, dependants and cpgnizance of 
raiyats are prohibited from taking coginzance of, or inte:- aiistrateL ° T 
fering in, matters or causes comming witjjin the juris- ‘ L ’ 
diction of the courts of civil judicature, or the Magis- 
trates, under pain of being liable to the payment of 
Mich tine to Government and damages to the party 
injured, as the court of Judicature in which they may 
In* prosecuted for the act may deem it proper to impose 
and award (S. 66). 

(A) All proprietors of land shall appoint a Pat- 
wari in each village in their estates to keep the accounts 
of the raiyats and shall deposit in the Dewani Adalat 
(Civil Court ) of the Zilla, the Collector’s Kachari 
and the principal Kachari of each mahal or perganah, 
a list of the patwaris in their respective estates and the 
, names of the villages the accounts of which they are to 
keep. ( S. 62 ). 

Rule* regarding Patweris — The annual* revenue to be paid Explain the 

to Government from the estates of the proprietors of land with tgrm 

“ Patwari . 

whom a settlement has been or may be concluded having been 1910(0). 
declared fixed for ever, and Courts of Justice having been establish- 
ed with powers to protect them against all demands exceeding 
that fixed revenue, whether made by the officers of Govt, or other 
persons or by the authority of Government itself ; and on the 
othephand the grounds, on which deductions and -abatements were 
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Object of the 
rules. 


Proprietors to 
appoint a 
patwari to 
keep the 
accounts of 
each village. 

Board of 
Revenue may 
authorise 
proprietors 
to reduce the 
number of 
patwariu 


heretofore occasionally obtained by proprietors of estates when 
their jama was liable to freequent variation, no longer existing — 
neither tljeir rights nor the value of their property can be affected 
in future by the real produce of their estates being known. The 
rules therefore hereafter prescribed regarding patwari , which are 
framed solely to facilitate the dicision of suit in the Courts of Judi- 
cature between proprietors and farmers of lands and persons pay- 
ing rent or revenue to them and to guard against any diminution 
of the fixed revenue of Government or injustice to individuals by 
enabling the collecters to procure the necessary information and 
accounts for allotting the public jama upon estates that may be 
divided agreeably to the principles prescribed in Reg. I of 1793, 
can be objected to by those proprietors only, who may have it in 
contemplation in the event of the division or transfer of a portion 
of their estates to deprive Government of a part of the fixed 
revenue, or defraud some of the partners in their estates by ob- 
taining a disproportionate allotment of the public assess- 
ment of t* c several shares or to oppress the persons paying 
rent or revenue to them with impunity by withholding from 
the Courts of Justice the documents necessary to enable them to 
afford redress to the complainants. It being essential to the secu- 
rity of the public revenue as well as of private raiyats and property 
and at the same time consistent with the ancient usages of the 
country and the declaration of the proclamation announcing the 
public assessment on the lands fixed for ever, that Government 
should have the means of counteracting such unjustifiable views, 
the following rules are adopted : — 

(1) Every proprietor o Hand, shall appoint a patwari in each 
village in his or her estate to keep the accounts of the raiyats. AH 
proprietors of estates' are to deposit in the Dewani adalat of the 
Zillah, the Collector’s Kachari t and the principal Kachari in each 
mahal or parganah , a list of the patwaris in their respective estates 
and the names of the village, the accounts of which they may be 
severally appointed to keep. The proprietors are to notify evejy 
three months to the Court and the Collectors all vacancies that may 
occur and the names of the persons whom they may appoint to fill 
them. The Board of Revenue are empowered to authorize any 
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proprietor to Teduce the number of patwaris in such proportion ns 
they may think proper, in cases in which it may appear to them 
unnecessary ’to entertain a separate patwari for each village. 

(2) The patwari in every estate are to produce all accounts Dnliesof 

relating to the lands, produce, collections and charges of the village P atwaris : 

, . , . . , , . , Patwaris to 

or villages, the account of which may be kept by them respectively p ro j ucc a p 

and to furnish every information and explanation that may be re- accounts 

1 mired regarding them, whenever they may be required by any courts^f 

Court of Justice to adjust any suit that may be depending before Judicature. 

ihe Court between the proprietors or farmers of the estate and the 

r.iiyats or any persons paying rent or revenue to them or any other 

■aiit. 


(3) The patwaris in each estate shall also produce the accounts 
specified in the preceeding clause and furnish every explanation and 
informal h»n that may be required resecting them for the allotment 
of the public revenue agreeably to the principles laid down in Reg. 
I. of 1793, in the event of the whole or any portion*of the estates 
being directed to be disposed of at public sale or being transferred 
by any private act of the proprietor or proprietors of the estates 


And also f >r 
the allotment 
of the publu 
revenue in 
the cases 
herein speci- 
fied, when re- 
quired by the 
Collector. 


being ordered to be divided pursuant to a decree of a Court of 
judicature or where it maybe joint estate, in consequence of the 
request of one ot more of the proprietors. 

(4) But no Collector is to require a patwari to attend him 
and produce his accounts, but for the purposes above mentioned or 
m any other cases in which they may he expressly empowered to 
require them by any Regulation. 

If any Collector shall require the patwari of any village or 
villages to attend him and produce the village accounts for puqxjses 
or in cases in which he may not be authorised to inspect them the 
Cnuft of Dewani Adalat upon the circumstance being represented to 
it by the proprietor of the estate is empowered to make an order to 
prohibit the Collector requiring the accounts and in the event of his 
repeating the requisition, to adjudge him to pay a fine to the pro- 
prietor of the estate of such sum as to the Court may appear proper. 

(5) When a Collector shall require the attendance of a patwari 
for the examination of his accounts either before him or any officer 
whom* he may depute for the purposed he is to serve such patwari 


Cases in 
w hich the 
Collectors 
are prohibited 
from requir- 
ing account n 
from pat- 
waris. 

Penalty for 
breach of 
the prohibi- 
tion. 


How the 
Collectors 
and the 


5 
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with a written notice under his official signature and the seal of the 
Zillah to attend with the accounts required which are to be parti- 
cularised in the notice. If he shall omit to attend with the accounts- 
by the limited time and shall not show good cause to the Collector 
for the omission, the Collector is authorized to represent the 
circumstances through the Vakil of Government to the Court of 
ofDewani Adalat of the Zillah, the Judge of which, provided 
there shall appear to him sufficient cause for so doing, may order 
such patwari to be committed to close custody until he produces the 
accounts. The Courts are to observe the same process with 
patwaris who may omit to attend with their accounts when required 
for the adjustment tor any matter or dispute depending before the 
Courts. * 


(6) Patwaris shall be required to swear to the truth of the 
F.il wans may _ _ . ... 

be required to amounts they may produce when deemed necessary and m the event 

sweai to the of the Collector having occasion to proceed in person or to depute 

accounts thCir * au officer t° Examine any village accounts on the spot, the Judge, 

upon application lieing made to him for that purpose by the Collector 

through the Vakil of Government may grant to him or such officer, 

a commission to swear the several patwaris whose accounts are to be 

inspected, inserting in the commisson the name of each patwari to 

lie Sworn. If the Collector shall have occasion to examine the 


patwaris 
liable to be 
prosecuted 
criminally for 
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the accounts of a patwari at the station at which the Court may be 
established he is to cause him to be sworn before the Court, if he 
5 >hall judge it necessary to require him to mak oath to the truth ol 
his accounts. 

(7) If a patwari shall have sworn to the truth of any account 
that he may have been required to produce before a Court of Justice 
for the purpose of deciding any matter before the Court, and the 
accounts shall afterwards be found to have been fabricated or 
altered or not to be true accounts, the Judge of the Court is em- 
powered to commit him to be tried for perjury before the Court 
circuit. 

(8) li&pahvari shall ha\e been sworn before a Judge *91 
before a Collector or the officer of a Collector to any accounts that 
he may have been required to produce before the Collector or his 
officer, in case in which the Collector may have been empowered 
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to require him to produce such accounts and the accounts falsifying l he 
shall afterwards appear to have been fabricated or altered account?, 
or not to be true accounts, the Collector is empowered to employ 
t h • Vakil of Government to prosecute such patwari for perjury. 

In the cas'is specified in this and the preceding clause* if it shall 
be proved to the satisfaction of the Court that the accounts were 
fabricated, altered or changed by the orders* or‘with the knowledge 
t.r connivance of the proprietor or farmer of the estate, the Court 
shall impose such fine upon the proprietor or farmer so offending as 
may appear to it proper, upon a consideration of the case and the 
situation and circumstances of the offenders. 


(9) Upon the accounts of any village being ordered to be How pruprie- 
produced, if it shall be found that no patwari has been appointed tors omitting 
to keep the accounts of the raiyats, the Court, provided it be a fitfwari™ 
‘'use in which the requisition of the accounts may be authorized, are to i»e 
shall fine the proprietor for the first offence in such suip as it may 
judg.: proper upon a consideration of his or her situation and cir- 
cumstances and the nature of the case ; and for the second offence, 
twice the amount of the fine for the first, and for the third and 


every subsequent offence, double the amount of the preceding 
one. If the accounts shall have been required by the Collector, he 
is to order the Vakil of Government to sue the proprietor on the 
part of Government for breach of rule in clause (1) above. 


(10) The rules contained in this section shall equally apply 
dependent taluks as well as to estates paying revenue immediate- 
ly to Coverment. 

. Application of the Regulation. — If in any instance the 
Regulations should appear inapplicable to the circumstances of any 
particular district, the Collector should attend to the spirit of them 
ami carry them into execution in such mode as circumstances might 
allow, reporting any alterations or modifications which he might 
deem necessary, ( Hut this rule is not to bi construed to empower 
thg Collector to exercise any judicial authority). [ S. 67 (5) ]. 


Above mif-v 
regarding 
patwaris 
applicable 
also to riepeir 
dent taluks. 
Collector to 
attend to the 
spirit of the 
rules in this 
Reg. where 
they may 
not be appli- 
cable to par- 
ticular dis. 
trict« 
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B.L. 1912(b). 

Write a short 
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policy of the 
PS" 

li.’ U ’ll (a), 
I9IO (b). 


Indicate 
briefly the 
rights con- 
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prietors by 
Reg. / of 1793 
B. L. ’11 («), 
1904, 1905. 
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// of 1793 ? 
B.L. 1918(a). 
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statue of the 
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Regulation II of 1793. 

Object and reasons of the Regulations- 

In Bengal, the greater part of the material reouir- 
ed for the numerous and valuable manufactures, 
and most of the other principal articles of export 
are the produce of the lands. It follows therefore 
that the commerce and consequently, the wealth of the 
country must increase in proportion to the extensi n of 
its agriculture. But it is not for commercial purp ses 
alone that the encouragement -of agriculture is essential 
to the welfare of these provinces. The Hindus who form 
the body of the people, are compelled, by the dictates of 
religion to depend solely upon the produce of the lands 
for subsistence ; and the generality of such of the lower 
orders of the natives as are not of that persuasion are 
from habit or necessity, in a similar predicament. 

The extensive failure or destruction of the crops that 
occasionally arises from drought or inundation is, in con- 
sequence, invariably followed by famine, the ravages of 
which are felt chiefly by the cultivators of the soil and the 
manufacturers, from whose labours, the country derives 
both its subsistence and wealth. 

Experience having evinced that adequate supplies of 
grain are not obtainable from abroad in seasons of scar- 
city, the country must necessarily remain subject to these 
calamities until the proprietors and cultivators of the lands 
shall have the means of increasing the number of the 
reservoirs, embankments and other artificial works bv 
which, to a great degree, the untimely cessation of the- 
periodical rains may be provided against, and, the lands 
protected from inundation ; and as a necessary conse- 
quence, the stock of grain in the country at large shall 
always be sufficient to supply those occasional, but less 
extensive, deficiencies in the annual produce, which mav 
be expected to occur, notwithstanding the adoption of the 
above precautions to obviate them. 

To effects these improvements in agriculture, which 
must necessarily be followed by the increase of every 
article of produce, has, accordingly, been one <Jf the 



BENGAL REGULATIONS. 


69 


primary objects, to which flie attention of the British Ad- 11 °f 
ministration has been directed, in its arrangements for , 
the internal government of these provinces. 1918 (l) * 

As being the two fundamental measures essential to Main provi- 
the attainment of it, the property in the soil has been tie- *j utls °* the 
dared to be vested in the land-holders , and the revenue Settlement 
payable to Government from each estate has been fixed for 
ever. These measures have at once rendered it the 
interest of the proprietors to improve their estates,* and 
given them the means of raising the funds necessary for 
the purpose. 

The property in the soil was, never before formally 
declared to be vested in them, nor were they allowed to 
transfer such rights as they did possess, or raise money 
upon the credit of their tenure without the previous sanc- 
tion of Government. With respect to the public demand 
upon each estate, it was liable to annual or frequent varia- 
tion at the discretion of Government. The amount of it 
was tixed upon an estimate formed by the public officers 
of the aggregate of the rents payable by the raiyats or 
tenants for each bigha of the land in cultivation, *of 
which, after deducting the expenses of cultivation, ten- 
elcvcriths were usually considered as the right of the 
public, and the remainders the share of the landlord. 

Refusal to pay the sum required of him was followed by 
his removal from, the mana ement of his lands, and 
the public dues were either let in firm or collected by an 
officer of Government, and the above mentioned share of 
the land holder, or such sum as special custom or the 
.orders of Government mLht have fixed was paid to him 
by the farmer or from the public treasury. When the 
extention of cultivation was productive only of a heavier 
assessment, and even the possession of the property was 
uncertain, the hereditary land-holder had little induce- 
ment to improve his estate, and moneyed men had no 
encouragement to embark their capital in the purchase or 
improvement of land, whilst not only the profit, but the 
security for the capital itself, was so precarious. 

Further measures, however, are essential to the attain- 
ment rf)f the important objects above stated. 
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All questions between Government and the land- 
holders respecting the assessment and collection of the 
public revenue, and disputed claims between the latter 
and their raiyats or other persons concerned in the collec- 
tion of their rents, have hitherto been cognizable in the 
Courts of Mai Adalat or Revenue Courts. 

The Collectors of the revenue preside in these Courts 
as Judges and an appeal lie from their decision to the 
Hoard of Revenue, and from the decrees of that Board 
to the Governor General in Council in Department of 
Revenue. 

The proprietors can never consider the privileges 
which have been conferred upon them as secure whilst 
the Revenue officers are vested with these judicial 
powers. 

Exclusive of the objections arising to these Courts 
from their irregular, summary and often exparte proceed- 
ings, and from the Collectors being obliged to suspend 
the exercise of ti eir judicial functions whenever they 
interfere with their fhancial duties, it is obvious that if 
the Regulation for assessing and collecting the public 
revenue are infringed the revenue-officers themselves nmsi 
be the aggressors, and that individuals who have been 
wronged - by them in one capacity can nevi r hope to 
obtain redress from them in another. Their financial 
occupations equally disqualify them for administering the 
laws between the proprietors df land and their tenants. 

Other security, therefore, must be given to landed 
property, and to the rights attached to it before the 
desired improvements in agriculture can be expected ti. 
be effected. 

Government must divest itself of the power of infring- 
ing, in its executive capacity, the rights and privileges 
which, as exercising the legistative authority, it has con- 
ferred on the landholders. The revenue officers must 
be deprived of their judicial powers. 

»• 

All financial claims of the public, when disputed 
under the Regulations, must be subjected to the cogni 
zance of Courts of Judicature, superintended by Judge* 
who, from tt.eir official situations and the nature of theii 
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tru ts, shall not only be wholly uninterested in the result 
of their decisions, but bound to decide impartially be- 
tween the public and the prorrietors of land, and also 
between the latter and their tenants, 

The Collectors of the Revenue must not only be di- 
vested of the power of deciding upon their own acts, but 
rendered amenable for them to the Courts of Judicature, 
and collect the public dues subject to a personal prosecu- 
tion for every exaction exceeding the amount which they 
arc authorised to demand on behalf of the public, and 
every deviation from the Regulations prescribed for the 
-collection of it. 

No jxnvcr will then exist in the country by which the 
rights vested in the land holders by the Regulations can 
be infringed, or the value of the landed property affected. 

Land, must in consequence, become the most desir- 
able of all property, and the industry of the people will 
be directed to those improvements in agriculture which 
are as essential to their own welfare as to the prosperity 
of the State. .Preamble) 

Note — The Permanent Settlement was made with a view to 
give security to the land-holders in the enjoyment of their lands 
thereby giving an impetus to the improvement joi agriculture in the 
country. But the benefits expected from the 'Permanent Settld- 
ment could not fully accrue so long as all questions between 
Government and land -holders respecting the assessment and collec- 
tion of public revenue and of disputed claims between the land- 
lords and their raiyats have to be decided in the Mai Adalat or 
Revenue Court of which the Collectors of the revenue were the 
presiding judges. The objections against these courts f were that 
the»proceedings of these courts were irregular, summary and often 
exparte, and that the Collectors had to suspend the exercise of 
their judicial functions whenever they interfered with their finan- 
cial duties. Besides, if the Regulations for assessing and collecting 
#hc public revenue were infringed, the Revenue-officers themselves 
*nust be the aggressors and individuals wronged by them in one 
capacity could never hope to obtain redress from them in another. 
'Xh«&4naadal occupations equally disqualified them from adminis- 
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1 

tering laws between proprietors of land and their tenant*. 
It was therefore, resolved, to deprive the Revenue officers ot 
their judicial powers by this Regulation. AH financial claims of 
the public, when disputed under the Regulation, must henceforth 
be subject to the cognizance of the Courts of Judicature presided 
over by independent judges. 


Bengal Revenue-free-lands Regulations. 
(XIX & XXXVII OF 1793.^ 


Introduction. — The Regulations of 1793 divide lakhiraj ot 
revenue free grants into two classes (1) Ba&shahi and (2) Non * 
Badshaki. ILdshahi grants were those made by the Sovereign 
for the support ot pious or learned men or of religions or charitable 
institutions and the law applicable to those grants is contained in 
Reg. XXX VI I of 1793. There a:e different varieties of Bads ha hi 
Lakhiraj, fur instance (i) Jaigirs or grants to military officers and 
servants of the State in lieu of wages, (ii) Altamga or royal free 
gift, (iii) Aiwa and fifadadmash — grants for the support of learned 
and religious Mahcmedans or of benevolent institutions, (iv) Nazar at 
grants for the support of Mas] ids. 

Regulation XXXVII of 1793 declared the validity of all Bad - 
shahi revenue free grants made previous the 12th of August, 1765, 
provided the grantee (a) had obtained possession before that date and 
(b) had retained it si me. All grants made or confirmed since that 
date, except under the authority o f Government, or its officers 
duly empowerd in this behalf, were held to be invalid. 

Non-I5adshahi lakhiraj grants were made by Zemindars and 
officers of Government appointed to superintend the collection of 
revenue, generally under the pretext that the produce of the lands 
was to be applied to religious or charitable uses. The law appli- 
cable to these grants is contained in Reg. XIX of 1793, under which 
such grants are divided into three classes, viz, (1^ grants of Mate* - 
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antecedent to the I2th August, 176^ (the date of the Company’s ^ n ? 

accession to the Dewani) ; (2) yants posterior to 12th August ^ ^ 1904. 
1765, but .antecedent to the 1st December. 17QO ; (3) grants What is an 


1765, but .antecedent to the 1st December. 17QO ; (3) grants What is an 
posterior to the 1st December 1790 . With respect to the ^ 

1 ^t class , all grants, by whatever authority made and Whether p. \ Jt 1902. 
in writing or not were declared if (i) the grantees had go t What lands 
>iSsession_3 ti<l (ii) t he land had not subse <y"'ntlv .-hanre^j 
with revenu e. With respect to the second class , all grants which merit of 
were not made or notified bv the Government for the time being Government 
or by any officer duly empowered by it in this behalf were declared ^ British 
invalid. Orants made by the chief of the Provincial Council were Govt . ? 


held to be valid and so were grants of less tha n 10 bigha s , the ^j^t^Mhi 
produce of which was bonafide appropriated for the endowment ra j grants 
nf temples or for the maintenance of Brahmins or other religious or were re og- ^ ^ 

1 haritaoie ))urposes, provided these latter grants were of date ante- ^nder^/iers *' 
cedent to the Bengali year 117S or the Fussily or Wilaity 1179. rg and S 7 °f 
Grants of the second class so declared invalid were subdivided into J 7 SW ^906 
(a) grants exceeding 100 bighas and (I>) grants not exceeding 100 J( ^ I2 * ^ 
bighas. The revenue assessable on the former was declared to be What lakhi - 
the property of Government and these grants when assessed were to ia l £ ran * s 
become independent taluks, that is, their revenue was to be paid i nvi [id and 
direct t<> Government and not through any Zcipindar, The revenue to whom were 
assessable on grants of less than 100 bighas was made over by ^J^edby 
Government to proprietors of estates within which these grants were invalid grant? 
situated and they were authorized to levy rent from the lakhirajdar assigned ? 
without being liable to pay any additional revenue. Thtvsc grunts are 
were to become dependent taluks . The third class includes grants Badshahi vr* 
made since the 1st of' December 1790, whether exceeding or not 

shashi grants & 

exceeding 100 bighas. These grants were in all cases declared null p ^ 192 6(b). 
and void and having l>ecn included by the Settlement of 1793, To what ex - 
within the limits of i>ermanently settled estates, the proprietors of t Qavt 
such estates were authorized and required to dispossess the grantees, recognise the 
annex the land to their estates and collect the rents thereof. They claims to hold 
%ould not be liable to any increase of revenue on account of suchj?*^*^^ 
grants being resumed by them. Lands included in the grants of 0 f revenue ? 
the first two classes were expressly excluded from the Decennial «,L. 1927(a). 
and Permanent Settlements and the Government reserved the right 
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to assess these grants for its own * benefit. l r ide Sec. 8 of Reg. I 
of 179a. 


Non-Badshahi Lakhiraj Regulatio n ’ 

SIX’ 0F T793). 

Circumstances Object and reasons of the Regulation 

that led to 2 hrfgftt‘%tir of the country the ruling power i<Tentitled to 
Re P XlX B of f ^portion erf the produce of every bight*' of 

wi ' ° * an< ^ demandable in money or kind according to local 

What was the c.nstnq ^, Jjjfcofn this it follows that if a Zemindar make a 
necessity for grant of any part of his lands to be held exempt from 
enacting the payment of revenue, it would be void from being 
VAWr< ? an a ^ enat ' on dues Government without its sane- 

jj £ • 1 $ (a). tion. ^ Is obvious also that the revenue of Government 
Why was * would be lijfble to gradual diminution, if the validity 
Reg, XIX of such grants were admitted. 

* What lakhiraj But as a matter of fact, previous to the Company's 

grants of land accession to the Dewani numerous grant of this descrip- 
are declared tion were made not only by the Zemindars but by the offi- 
valid by it t cers of Government appoin ted to the temporary superin- 
^WhatJnea^* tendence of the collection of revenue under the pretext 
snres were that p r °duce of the lands was to be applied to reli- 
taken for gious or charitable uses. Of these grants, some were 
assessment on applied to the purposes for which they were professed 
lands revenue to have been made, but in general they were given for 
valid titles T P ersona ^ advantage of the grantee or with a view to 

b!l. *17%), clandestine appropriation of the produce to the use of 

What lakhiraj the grantor or sold to supply his private exigencies. In 
grants were conformity to the principles which prevailed under native 
invalid and administration the British Government have at various 
'under Re times declared all grants for holding land exempt from the 
xix o/fygf> payment of revenue, made since the date of the Com* 
B.L. 1925(a)! pany's accession to the Dewatti , without their sanction, 
What lakhiraj illegal and void. But all such garnts made previous^ 
grants were J that date were however held to the valid to the extent of 
declared valid the intentions of the grantor as ascertainable from the 
Reg, XIX by t erms 0 f the writings by which the grants might 
B 7 L^i4 (a) ^ ave k een ma <te or f rom their nature and denomination. 
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provided the grantees had obtained possession. But as 
there was no complete register of these exempted lands, ’23’ (a) ’23(b). 
many zemindars as well as the temporary farmers of the Wkat claims * 
public revenue and the officers of* Government to whom told tend 
the collecti n of the revenue has been occasionally f r€€ f rwn * A<r 
committed in consequence of the Zemindars refusing to ^Tnuewerc 
j>ay the revenue demanded of them, have taken ad van- recognised by 
'tagc of the situation and made grants of extensive tract the British 
of land to others, or in the names of their relations or Govt and 
dependents for their own use, dating th s deeds for these tfie 

alienations previous to the Company’s accessions to the ^stlenm \t in 
Decani or procuring them to be registered in the Zemin • cases in which 
dari records as having been alienated prior to that period, such claims 
Thus the Government was deprived t f its just dues and weredis- 
the public revenue suffered heavily on account of the ^wka/? 
illegal alienations. With a view to faciliate the recovery objec/of the* 
of the pub'ic dues from lands held revenu-free under Regulation, 
invalid grants and to prevent any similar alienation being 
hereafter made to the prejudice of the publi<? revenue and 
to secure the rights of the grantees of valid grants, this 
Regulation (XlX of 1,93) was passed. (S. 1) 

The main objects of this Regulation thus are : — 

{a) To try the validity of titles of persons holding, or claiming 
a right to hold, lands exempted from the payment of 
revenue to Government under non-Badsahi grants ; and 
{b) To determine the amount of the annual assessment to be 
imposed on lands so held which may be adjudged or be- 
come liable to the payment of public revenue. 

The (non-Badsahi) lakhiraj lands dealt with in this Regulation 
may be divided into the following three classes : — 

I. Grant? made previous to the 12th of August, 1765. 

•II. Grants made or confirmed since the 12th of August, 1765, 
and previous to the 1st Dec, 1790. 

HI. Grants made since 1st of December, 1790. 

• 1. Grants made previous to 12th August, IhaW^mms 

1 765.— ( ' ) Grants for holding land exempt from the made previous 
payment of revenue, made previous to the i ath August, to iath 
1 765, ( the date of the Company’s accession to the , 7 <»S» 

Dttbani ) by whatever authority and whether by writing ^ 



76 . 


BENGAL REGULATIONS. 1 


grantee ob- 
tained posses- 
sion before 
that date and 
(rV) the land 
has npt been 
subsequently 
made liable to 
payment of 
revenue. 
Grants before 
that day df no 
validity if 
possession 
not obtained 
before that 
date or the 
land has since 
l>een subjected 
to payment of 
revenue. 
Courts to refer 
to G.-G. in 
Council in 
their doubts 
as to autho- 
rity of officer 
of Govt, who 
may have sub- 
jected land, 
granted be- 
fore 1 2th 
August, 1765 
to payment of 
revenue, 

12 years 
limitation. 
Claims to 
hold exempt- 
ed from 
revenue, 
lands that 
have paid 
revenue for 
12 years not 
to be heard. 
Exception. 
Life grants. 
No person, 
not being the 
original 


or without a writing shall be darned valid, provided, (1) 
the grantee actually and ponafide obtained possession of 
the land previous to the date above mentioned and (ii)tbt- 
lands has not been subsequently rendered subject to the 
payment of revenue by the officers or order of Govern- 
ment. 

(2) But if it is proved that the grantee did not obtain 
possession of the land previous to 12th August, 1765 or 
that he did obtain possession of it prior to that date, but 
it has been since subjected to the payment of revenue b> 
the officers or the orders ot Government the grant shall 
not be deemed valid. 

(3) In the event, however, of a claim being preferred 
by any person to hold land exempt from the payment of 
revenue under a grant made previous to 12th August, 
1765 and of it being proved to the satisfaction of the 
Court in which the suit may be instituted or to which it 
may be appealed that the grantee held the land exempt 
from the payment of revenue previous to that date 
but that it was subjected to th j payment of revenue 
posterior thereto by an officer of Government and the 
court entertains doubt as to the competency of such 
officer under the powers vested in him to subject the 
lands to the payment of revenue, the courts shall sus- 
pend its judgement and report the circumstance to the 
Governor General in Council who shall determine whe- 
ther such officer was or was not c mipetent to subject the 
land to payment ef revenue. 

No such claim, however, to hold exempt from the 
payment of revenue, land tnat may have been subjected 
to the payment of revenue for 12 years preccd ng the 
date on which the claim may be instituted, shall be heard 
by any Cour, unless the claimant can slunv good and 
sufficient cause for not having preferred the claim within 
12 years . 

(4) But nothing in the preceding clauses is to be 
construed — (a) to empower the Courts to^adjudge any 
person, not being the original grantee, entitled, to hold 
exempt from the payment of revenue land now subject 
to the payment of revenue under a grant made previous- 
to the Company’s accession to the Dewani where r the 



BENGAL RjEG^r^TIOSSl 


n 


writing for such gwit t expressly, specify it to have been 
given, for the life of. the. grantee only pr (supposing no 
*uch ^specification to have been made in the writing or 
the writing not to be furthcoming or no writing to have 
been 1 executed ) w'Aere the grant '■fr m the nature and 
denomination of it is proved to ‘be a life tenure only 
according to the ancient usages ’of the country ; or (b) 
.to entitle the heirs of any person now holding land 
t’xetfipL from the payment of public revenue under a grant 
previous to the Dewani to succeed to and'hold such land 
exempt from the payment of revenue upon the death of 
the present possessor where the writing for such grant 
jxpressly specify it to have been given for the life of the 
grantee only or (where there is# no such specification in 
the writing, r the writing not to be forthcoming or no writ- 
ing hive been executed) unless from the nature and deno 
m nat on of the grant it is proved to the satisfaction of the 
court to be hereditary according to the ancient usages 
of the country. But upon the death of the# present pos- 
sessor any such grant whic h is adjudged not hereditary 
under the above clause, if it shall appear that one or more 
successions have taken place before the date of the Dewani , 
the lands shall not be subjected to the payment of 
revenue without the sanction of the Governor-General 
in Council. 

(5) The present possessors of land now exempt from 
the payment under such life grants made previous to the 
Dewani and declared by the preceding clause not to be 
hereditary are prohibited from selling or otherwise 
transferring them or mortgaging the revenue of them for 
a longer period than their own lives and all such trans- 
fers and mortgages are declared illegal and invalid. 
But if any such life-grants have been confirmed as here- 
ditary tenures by Government or f>y the officers of 
Government empowered so to confirm them, they are 
not be liable to the payment of revenue on the death of 
the present possessor and are exempted from the other 
jules contained in this and the preceeding clauses. 

If doubt shall arise in any Court as to the compe- 
tency of the authority of any officer of Government to 
confirm any such life-grant as hereditary the Court is to 
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suspend its judgment and report the circumstances ‘to 
the Governor -General in Council who shall finally decide * 
on the point. ( S. 2 ). 

It. Grants made since 12th August, 1765 
and previous to 1st December, 1790— *(1) All 
grants for holding land exempt from the payment of 
revenue which may have been made since the 12th 
August, t 765 and previous to the «st December, 1790 + 
by any other authority than that of Government or b) 
any officer empowered to confirm them, are invalid. 

a 

(2) If doubts shall be entertained by any Court as 
to the competency of the authority of any officer to con- 
firm any such grants, the Court is to suspend its judg- 
ment and report the circumstances of the case to the 
Governor- General in Council, to whom a power is 
reserved of determining finally whether the officer possess- 
ed competent authority to confirm the grant or other- 
wise, and thfc Court upon receiving the determination 
of the Governor-General in Council shall decide 
accordingly. 

(3) The rule contained in clause (1) is not to be 
considered to authorize the subjecting of the following 
lands to the payment (^revenue namely : — 

(i) Land held exempt from the payment of the revenue 
under grants made previous to the commencement of the 
Bengali year 1178! or the Fussily or A'allaity 1179 (accord 
mg as the land may be situated in Bengal, Beha^ or Orissa) 
under the signature of the chiefs of the late Provincial 
Couifcih and the seals of the Council, agreeably to an 
authority vested in them by ( fovernment for granting 
land to be held exempt from the payment of revenue, 
the annual produce of which did not exceed Rs. 100. , 


* 1st December, 1790 corresponds 1 to the 19A* Agrahayan, 1197, 
Bengali era, {he . 10th Aughun, 1198, Fussilly, the 18th, AughiM, 1198, 
WmUaity. On the 1st December 1790 rules were passed by tneG. G. in 
Council for trying the Validity of the titles of persons holding or claiming n 
right to hold lands exempted from the payment of revenue under non-Saa- 
ghaht grants and for determining the amount of annual assessment to be 
imposed on tanld so held which may be adjudged or become liable to the 
navnient of public revenue. These rule were, With modification, re-enacted 
mtoReg. XIX of 1793. 

+ English year 1771 A. D. * 
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*(ii) Land held exempt from the payment of revenue Courts how 
under grants (whether for the life, of the grantee or other j£/ ro ^ e t d 0 f R 
wise) made previous to commencement of the Bengali theiTenter- 
year, 117b or the hussily or Wallaity, 1179 ( according taining 
as the land may be situated in Bengal, Behar or Orissa) doubts of the 
where the quantity of land granted ddfes not exceed 1 0 authority of 
bighas and the produce of it is bonafide appropriated as ^ e c ^ fi c r ^ thtr 
:vn endowment on temples or to the maintenance of grant . 
Brahmin or other religious or charitable purges. Exception in 

. . . favour of (/) 

The rule in this clause is to extend also to all grants grants made 

of land not exceeding 10 bigkas made previous to the before 1771 

Dew ani the produce of which may be now so appropria- by the ch iefe 

/c - \ of the Provin- 

' ’ ^ ' 9 cial Councils* 

Scope of the Regulation — This Regulation, so far as regards and (it) also 

lands alienated previous to the 1st December, 1790 respects ouiy £he of lands not 

question whether they are liable to the payment of revenue or not; ^j^^granted 

Every dispute or claim regarding the proprietary rights in lands before 1171 

alienated previous to that date and which, in confo?mity, to this * or *®ligi°us 

Regulation, may become subject to the payment of revenue, is to purposes. 

be considered as a matter of a private nature to be determined by the Questions 

Court of Dewani Adalat in the event of any dispute or claim, arising 

respecting it beween the grantee and the grantor or their respective rights in lands 

h:irs or successors. The grantees or tile present poosessors until ahenatedbe- 

dispossessed by a decree of the Dewani Adalat are to be considered a( ij udg 

as proprietors of the land with the same right of property therein as ed liable to 

is declared to be vested in proprietors of est&tes or dependent P a > ment 

revenue, 

taluks {according as the land may exceed or be less than too bighas) t 0 deter - 


subject to the payment of revenue and they are. to execute engage- 
ments for the revenue, with which their lands may be declared 
chargeable, either to the Govt, or t <f the proprietor or farmer of the 


mined in 
Dewani 
Adalat this 
Regulation 


estate in which the lands may be situated or to* the officer of Govern- aspect 
ment (according as the revenue of the estate in which the land bating only 
may be situated may lie payable by the proprietor or a farmer or to the 
collected khas under the rule of the Decennial Settlement). If by reV( ^ ue * 
tqp decision of Dewani Adalat .the proprietary right in the land nonbadshahi 
shall be transferred, the person succeeding thereto is in like manner <*# 

to be responsible for the payment of the revenue assessed or charge- i^ccni/rmed 
able thereon. (S. 4). since the 
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So 

Devon ni were 
declared to be 
invalid. 

Do you know 
of any excep- 
tions ? 

B. L. 1926(A). 
JVhat was the 
method of 
settlement on 
rases in 
which claims 
to hold 
revenue free 
grants were 
disallowed ? 
B.L. 1917(3), 

1927 (a). 

Revenue 
assessable on 
kind exceed- 
ing 100 
bigkas alien- 
ated prior to 
1st Dec. 1790 
declared to 
belong to 
iGovt. 


Aftsesment of resumed Ukhiraj lands ;~ 

(A) Rates of assessment— (1) Where the grant 
may have been made before the Bengali year, 1178 or 
the Fussily or Willaity, 1 t 79, the lands if declared liable 
to payment of revenue shall be assessed only with half 
the revenue payable by the malguzari lands in the 
country. 

(2) Grants made subsequent to the aforesaid dates 
shall be assessed with the same revenue as payable by 
other lands under the Decennial Settlement. (S. 5). 

(B) To Whom the revenue assessed on lands 
under the Regulation to belong ? — 1 he revenue as- 
sessable on land that may have been alienated previous 
to the 1st December, 1790, and which may be adjudged 
or become liable to the payment of revenue under this 
Regulation, — 

(a) if tly: land does not exceeds 100 bigkas— shall 

belong to the person responsible for the discharge of 
of the revenue of estate or dependent taluk in which the 
land may he situated, notwithstanding anything said in 
section 8, Reg. I of 1793 '* ft nd shall not be liable to the 
payment of any additional revenue on that account and 
the land shall be considered a dependent taluk . ($. 6). 

(b ) if the land exceeds 100 bigas — the revenue shall 
belong to Governmeant and the land shall be con- 
sidered as independent taluk. (S. 7). * 

Rules for assesment under S. 7.- -The amount of the revenue 
payable from the lands specified in S. 7 is to be adjusted according 
to the following rules : — 

1. It grapt made previous to 1771 . — If the grant shall have- 
been made previous td the Bengal year 1 178 or the Fasl or Wallai- 
yati year 1179 (according as the lands may be situated in Bengal, 
Behar, or Orissa), the revenue to be paid to Government shall be 
equal to one-half of the annual produce of the land, calculated 
according to the rates at which other lands in the pargana of t a 
similar description may be assessed. 


*Ss. 1-7 only of this Regulation are included in the Syllabus for tho 
Final B. L. Examination of the Calcutta University. 
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if any part of the land shall be uncultivated, the proprietor is to 
je required to bring it ' into cultivation, and to pay such 
rasad, or progressive increase, to be regulated with a reference to 
the reduced rate of the assessment on the cultivated land, as the 
Hoard of Revenue, with the sanction of the Governor-General in 
Council, may deem reasonable. 

. The produce of the land shall he ascertained by a survey and 
measurement, one-half of the expense attending which is to be 
5 c frayed by the proprietor, in the event of his agreeing to the jama 
required of him, and the other moiety by Government ; or by 
,nch other mode of investigation as the Collector, with the sanction 
<>f the Board of Revenue, may judge advisable. 

If the proprietor shall refuse to agree to the assessment the lands 
-ire to be let in farm or held kb as under the rules prescribed in 
Regulation VIII, 1793. 

If the proprietor shall agree to oay the revenue that may be 
required of him, the amount shall not be liable tosany variation 
in future ; but he and his heirs and successors shall hold the lands 
at such fixed revenue for ever. 

(2) If grant made after 1771. — If the grant shall have been 
made subsequent to the Bengal year 1178, or to Fusli or Wallaiyati 
year 1 179 (according as the lands may be situated in Bengal, 
Bchar, or Orissa), the revenue or jama to he paid to Government 
from the land shall be assessed agreeably to tin rules prescribed in 
Regulation VIII, 1793 for forming the settlement of estates paying 
revenue to Government, and the produce shall be ascertained, and 
the expense of the investigation defrayed, in the manner specified 
with regard to the lands in the preceding clause. 

If the proprietor shall refuse to agree to the assessment, the 

land* are to be let in farm or hold khas, flnder the rules for the 

Decennial Settlement 

if th f proprietor shall agree lo pay the revenue that may be 

required of him, the amount shall not be liable to any variation in 

future, but he and his heirs and successors shall hold the land at 
such fixed revenue for ever, (S. 8). 

Rules for fixing revenue on lends specified in Sec. 6. — 

The rules in Sec. 8 above ate to be held applicable to the lands 
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specified in Sec. 6 , with this difference that the proprietor, farmer,, 
dependent talukdar, or officer of Government to whom the revenue 
may be payable, shall ascertain the produce of the iand without 
subjecting the grantee to any expense, and submit the accounts of 
it to the Collector, who shall fix the revenue to be paid from tin* 
lands in perpetuity, reporting the amount for the confirmation of the 
Board of Revenue, who arc empowered in cases in which it shall 
appear to them proper, to increase or reduce the amount. 


If the proprietor shall agree to pay the revenue required of him, 
he and his heirs and successors shall hold the lands as a dependent 
taluk, subject to the payment of such fixed revenue, for ever. (S. 9), 


G rants made 
since 1st 
December 
1790 declared 
null land 
void. 


III. Grants made since the 1st December 
1790 . —AH grants for holding land exempt from the 
payment of revenue, whether exceeding or under one 
hundred big/ias that have been made since the 1st 
December, 1 790 by any authority other than that of the 
Gevernmejit are declared null and void and no length of 
possession shall be considered to give validity to any 
such grant, either with regard to the property in the 
soil or the rents of it. And every person who now 
possesses or may succeed to the proprietary right in any 
estate or dependent taluk or who now holds or may 
hereafter- hold any estate or dependent taluk in farm 
of Government or of the proprietor or any other person* 
and every offit er of Government appointed to make the 
collections from any estate or taluk held khas, is autho- 
rised to collect the rents from such lands at the rates of 
the pargatia , nor shall any such proprietor, farmer, or 
dependent talukdar be liable to an increase of assessment 
on account of such grants, which he may resume and 
annul, during the term of the engagements that he may 
be under for the.payment of the revenue of such estate 
or taluk when the grant may be so resumed and annulled. 
The managers of the estates of disqualified proprietors 
and of joint undivided estates are authorized to exercise 
on behalf of the proprietors the powtrs vested in 
proprietors by this section. (S. 10). 1 

Proprietors concerned with two classes of Lakhlraj 
lands. — It will appear from what has been said before that proprie- 
tors, in the exercise of the resumption powers conferred on thlm by 
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law, are concerned with two classes of Non-Badshahi lakhiraj 
grants* viz. 

I. — Grants made previous to the rst December, iygo and not ex- 
ceeding one hundred bighasji he revenue of which (when adjudged in- 
valid) was by S. 6. Reg. XIX of 1793 > rnade over to the persons res- 
ponsible for the discharge of the revenue of the estate within which 
the land included in such grants might be situate. It may be observ- 
ed that the land included in such grants had been expressly excluded 
from the Dscenninal and Permanant Settlements and therefore the 
gift of the revenue assessed on these grants to the proprietors of the 
estates was an act of liberality on the part of Government. 

Th ‘ ex-takherajdar was not to b ^dispossessed, but was to hold 
the land when subjected to the payment of revenue as a dependent 
taluk . 

II. — Grants made after the rst December , 17170, whether exceed- 
ing or not exceeding one hundred bighas, (unlegs made by the 
Governor General in Council) were in all cases null and void, and 
having been included within the limits of permanently settled 
estates, the proprietors of such estates were by S. lo, Reg. XIX of 
1793, authorized and required to dispossess the grantees, annex the 
lands to their estates and collect the rents thereof : and this with- 
out making any application to a Court of Justice, or sending previ- 
ous or subsequent notice of the dispossession to any officer of 
Government. 


What powers 
of resumption 
were given 
to Govt . and 
proprietors 
under Regs. 
i<) ami 37 oj 

*793 ? ‘ 

B. I-. *15 (,f). 


Who had the 
right to re- 
sume invalid 
grants of 
revenue-tree 
lands made 
subsequent to 
the 1 st Det . 
17(70 and 
why ? 

B. L. ’1 6(b). 
To whom 
were the 1 1:1,1, 
covered by 
invalid grant . 
assigned ? 

B.L. 1913 ( 0 . 


With respect to the first class on the contrary, proprietors were 
expressly required by S. 1 1 , Reg, XIX of 1793, to institute suits 
in the Courts of Dewani Adalat for the recovery of the revenue 
made over to them by Government and were declared liable to 
damages if they subjected the lands to the payment of revenue with- 
out first having obtained a judicial decree (Field). 

The right to resume invalid lakhiraj lands situated within the Can any step, 

permanently settled estates accrued to the Government or zemindar *£ so * 

from the date of the Permanent Settlement, if the lakhiraj was in $ y fa 

existence at that date or from the date on which lakhirajdar com- or Reminder 

menced to hold the lakhiraji land if it came into existence after the l 1 ' . 

valid lakhiraj 

"■ " ' grants ? 

? The revenue of all Bedshahi grants and all Non-Badshahi grants ether B, L, 191 2 ( 6 )* 
than the above, went, when resumed, to Government. 1 

• * • 
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fog. xrx of 
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In what 
classes of in- 
valid lakhiraj 
grants was 
the right oj 
resumption 
conferred on 
private pro- 
prietors ? 
Under what 
( ircnmstances 
. an resump- 
tion • suits be 
now brought ? 
KL, i9X9( rt )‘ 
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Settlement. Previously, under Reg. II of 1805, the time-limit for 
bringing in suits for resumption of lakhiraj land was sixty years but 
under Act XIX of 1859, 12 years were fixed as the period of 
limitation for such suits. Consequently so far as invalid lakhiraj land 
held within the ambit of permanently settled estates are concerned, 
the right to resume the same has long been extinguished. But an, 
auction-purchaser of an estate at a revenue sale always gets a new 
start and his suit for resumption of invalid lakhiraj lands within his 
estate in not barred by limitation if brought within 12 years of 
purchase. 

How proprietors and farmers to recover revenue on land 
specified in Sec. 6 . — Proprietors or formers of land, or dependent 
talukdars, who may deem themselves entitled to the revenue of any 
land of the description of that specified in Sec. 6, situated in their 
respective estates, forms, or taluks, are to institute a suit for the 
recovery of it in the Court of Dewani Adalat. 

Any propriAor or farmer of land, or dependent talukdar or other 
person, subjecting such lands to the payment of revenue, without 
having previously obtained a judicial decree for that purpose, shall 
be liable to be sued for damages by the parties injured. 

Where estates or dependent taluqs may be held khas, the right 
of suing for the recovery of the revenue from the lands specified 
in Sec. 6 is to be considered as vested in the party to whom the 
collections from the estate or taluk may be payable. 

If the estate or taluq be held khas by Government, the tashiklar 
or other officer is to sue for the revenue chargeable on such lands 
in the room of the proprietor, but under the directions of the Collec- 
tor. (S. II). 

Suits by or against Government — The Collectors of the 
revenue are to defend all suits that may be instituted against Govern- 
ment by any individual claiming a right to hold lands exempt from 
the payment of public revenue, and such suits and the suits which 
the Board of Revenue may direct the Collector to institute are to 
be defended and prosecuted by the vakil of Government under thfc 
instructions of the Collector ; and, in the event of Government 
being cast, either wholly or in part, or if the Collector shall be 
■dissatisfied with the decree in any respect, all the rules combined 



BENGAL REGULATIONS. 


in* Sec. 30, Reg. XIV, 1793, and the other sections in that Regu- 
lation respecting decisions given against a Collector in any Zilla 
Court, in suits instituted against him by any proprietor or farmer 
of land, for sums of money demanded or actually received by him as 
arrears of revenue, are to be held applicable to such decree, with this 
difference, that the suit, from the commencement of it, is to be 
defended or carried on at the expense of Government ; and, in the 
event of the Board of Revenue not deeming it proper to order an 
appeal against the decision of the Zilla Court, to be preferred to the 
Provincial Court of Appeal, or against the decision ,)f the Provincial 
Court to the Sadar Dewani Adalat, in the event of their ordering 
the cause to be appealed to the Provincial Court, and of its being 
given against them therein, they # are to report iheir reasons, 
in both cases, for not preferring the appeal to the Governor-General 
in Council, who will direct the cause to lx- appealed or not, in 
either case, as may appear to him proper. (S. 15). 

Grants forged or altered in any respect* or antedated, 
declared void — If it shall appear to any Couit of Judicature 
during the course of a trial that a grant for land to be held exempt 
from the payment of revenue, dated prior to the 1st December I79°» 
has been forged, or that the name of the original grantee has been 
erased , and any other name substituted, or that any name not in 
the original grant has been inserted, or that the denomination of 
the tenure in the original grant has been erased or altered, 
or that the date of the grant has been changed, or that the 
grant has been antedated, the grant shall be adjudged null and 
void, as far as regards the exemption of the land from the payment 
revenue, and the land shall be subjected to the payment of revenue 
accordingly. (S.17). 

Transfer of grants.— -Grants of land, which, from the terms 
of the grant or the nature of the tenure, are hereditary, and are 
declared valid by this Regulation, or which have been or may be 
• confirmed by the British Government, or any of its officers possess- 
ing competent authority to confirm them, are declared transferable 
by gift, sale or otherwise ; and all persons succeeding to such 
grtfbts, by whatever mode, are required to register their names m 
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the office of the Collector within six months after they may succeed 
to the grant. 

But all such purchases are to be considered as made at the risk 
of the purchaser ; and, in the event of the grant not proving to 
hereditary, or not to have been made or confirmed by the British 
Government or its officers possessing competent authority, the trans- 
fer is not to preclude the land from being subjected to the payment 
of revenue under this Regulation. (S. 20). 

Time for registry of grants. — All persons actually holding 
lands exempt from the payment of public revenue, whether exceed- 
ing or under one hundred bighas, in virtue of grants made previous 
to the 1st December 1790, and ^whether made or confirmed by the 
Government of the country for the time being or any other authority* 
shall be allowed one year from the date of the publication prescribed 
in the following section to register the required particulars respecting 
their grants in the office of the Collector of the revenue of the '/ilia 
in which the lan#!s may be situated. 

Lands not registered within prescribed time assessable 
with revenue. — If any person in possession of any such grant of 
land now held exempt from the payment of revenue shall omit to 
register it by the time prescribed in the publication, together with 
as accurate a detail of the particulars thereby required as be may be 
able to furnish, the land included in the grant shall, by such omission, 
become subject to the payment of revenue, in the same manner as 
if it had been adjudged liable to the payment of revenue by a final 
decree of a Court of Judicature, and the Collector, if the land shall 
exceed one hundred bighas, shall proceed to assess the lands accord- 
ingly ; and, if it shall be under one hundred bighas, the party to 
whom the revenue of the land may be payable under Section 6 is 
empowered to assess the lands as therein directed. 

The Governor-General in Council, however, reserves to himself 
the power of admitting any grant upon the register after the expira- 
tion of the prescribed time, in the event of the possessor of the land 
showing good and sufficient cause, to his satisfaction, for not having 
registered it within the limited period, and the Board of Revenue 
are to report to the Governor- General in Council every case in 
which persons who may have omitted to register their grants as te- 
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qmrc<> may appeal to them entitled to have their grant admitted 
upon the register. (S. 26). 

Grants not registered within prescribed period, &c., 
invalid. — After the expiration of the period limited for registering 
grants, all grants not registered within the prescribed time, and 
,vhich may not be subsequently admitted on the register by the 
Governor-General in Council, are declared invalid, as far as regards 
r t I k* exemption from the payment of revenue, and the land shall be 
assessed with revenue as directed in Section 26. (S. 2 7). 

Effect of registry of lands — It is expressly declared, however, 
lhal the registry of grants under this Regulation is not to be con- 
sidered as an admission of the right of fjie jierson in whose name 
they may be registered to the property in the soil, or of his title to 
hold the lands exempt from the payment of revenue. 

Any person will be at liberty to sue him in ihe Dewani Adalat 
tor the former, and he will be liable to be sued ior the recovery of 
• he latter by the Collector, with the sanction of the Board of Reve- 
nue, in ihe event of it appearing to that Board that the lands are 
liable to the payment of revenue. (S. 28). 

Rules respecting life- grants applicable to grants for a 
term.— All the rules in this Regulation respecting lands now held, 
•r that may be claimed to be held, exempt from the payment of 
revenue, under life-grants made previous to the (late of the Com- 
pany's accession to the Dewani, are to be considered equally appli- 
cable to grants made previous to that date for a term only. (S. 47). 

Saving of grants made or confirmed by late superinten* 
dents of the bazrzamin daftar, and of badshahi grants. — 

'No part of this Regulation is to be considered (i) to annul any 
giants for holding land exempt from the payment of revenue, made 
>r confirmed by the late superintendents of the bazi-zamin daftar in 
Bengal, in virtue of the powers vested in them. (S. 48) or 

(ii) to extend to jagir , altamgha , madadnuish , aitna, or other 
gryts of land termed badshahi or royal, and held, or stated to be 
held, under a royal Jarman, The rules applicable to such grants 
are contained in Regulation XXXVII of 1793. (S. 49). 
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Badshahi Lakhiraj Regulation 
(XXXVII OF 1793). * 

What was 1- , Object and Reasons of the Regulation— 

the necessity By the ancient law of the country the ruling power 
for enacting entitled to a certain portion of the produce of every high a 
of land, unless it transfers its right thereto for a term or 
f in perpetuity. Asa necessary consequence of this law, 

B *\?'\ 5 (a). cvcr Y grant or alienation of Government’s proportion oi 
the produce of lands without its sanction is null and 
void, i iad the validity of such grants or alienation* 
been admitted, it is obvious that the public revenue 
would be liable to gradual diminution. But as a matter 
of fact under the native Government grants were occa 
sionally made of the Government's share of the produce 
of lands for the support of the families of persons who 
bad performed public services, for religious or charitable 
purposes, tor maintaining troops and for other services. 
Such of these grants as were hereditary and were made 
before the date of the Company’s accession to Dewani 
were recognised by the British Government provided the 
grantees had obtained possession previous to the aforesaid 
date, but those grants which were for life only were 
declared* resumab’e on the death of the grantees. Then- 
being no complete register of these grairs, many persons 
have retained possession of lands under fabricated or 
antedated grants or have succeeded to life-grants on the 
death of the orig.nal grantee without the sanction of 
Government. 

With a view to resume the public dues from lands 
thus held under invalid grants as well as the revenue of 
all lands the grants for which might expire and also to 
secure quiet pos&ssion and enjoyment to those persons 
who hold lands under valid grants, this Regulation with 
the following rules was passed. (S. i, Preamble). 

Badshahi 2. (!) Altamgha , jagir, ayma, madadmash or other 

grants made Badshahi grants for holding land exempt from the pay- 
?2thAugust ment °f revenue, made previous to 12th August, 1765, 

1765, valid ' 

provided the * Ss. 1-3 only of thift Regulation are included in. the Sytlabua^or tin 

Final B. L. Examination of the Calcutta University. ^ 
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(the date of the Company’s accession to the Dewant) obtained * 
shall be deemed valid, provided <i) the grantee actually possession 
and bonaftde obtained possession of the land so granted before that 
previous tothatdat-*, and (ii the grant shall not have date and (ii ) 
been subsequently- resumed by the officers or under the Since 
orders of Government. If it be proved that the grantee g? on 
did not obtain possession of the land so granted previous i^fote the 
to the' 1 2th August, 1765, or that he did obtain posses- Dnvani of m* 
sion to it prior to that date, but that it lias been since validity if 
resumed by the officers or under the orders of the 
Government the grant shall not be deemed valid. obtained prior 

Object of the Regulation — The main objects of this 
Regulation are * since been * 

(a) To try the valitlity of the titles of persons holding or resumed by 
* Iniming a right to hold, Attagha, Jagirs and oilier lands exempt al| ffi° r *ty. 
from the payment of public revenue, under Badshahi or royal 

grants. f 

(b) To fix the amount of the public revenue to be assessed 
upon the* lands, the grants for which may expire or be adjudged 
invalid. 

Application of the Regulation— This Regulation has been 
declared to apply to the whole of Bengal, the Sonlhal Perganas 
and West Jalpaiguri. The whole Regulation has been repealed in 
l lie territories to which the Assam Land and Revenue Regulation of 
1S86 extends. 

Altamgha — Means “royal grants” so called from two Turkish 
words “red” and “seal”, such grants having been formerly sealed 
with a red seal. An Altamgha was a royal grant in perpetuity to 
the grantee and his heirs. It was a transferable and rent-free 
tenure. An altamgha would now be an estate under S. 3. cl. (1) 
of •the B. T. Act. ( Guha, 412 ). “The altamgha grant was 
under the Emperor’s reel seal and was a grant of revenue of 
land under cultivation. This was not strictly perpetual but is 
-said only to have reverted to the State on failure of heirs, 
fir on forfeiture for misconduct. It was intended to be heredi- 
tary ; and the sunnuci contained generally an appeal by the 
sovereign to his successors to confirm his grant. It was apparently 
the Snly grant in the Mahomedan system which was originally 
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What Bad - 
shahi lakkiraj 
grants were 
declared valid 
hy Beg. 
XXXVII 

*f m3 7 
B.L. 1900. 
1902 1906 ; 

1912 (a). 

Describe the 
incidents 0/ 
Altamgka. 
fagir , Ay tn a 
and Mu dad 
mash lands ? 
B.L. ’15 (b). 
Explain 
Tagirs 

B.L. 1914(a). 


intended to be hereditary. Such grants were rare, and were chiefly 
found in Behar. The grant of the Dewany to the English 
purports to be an altamgka . The altamgka conveyed only the 
right to receive the revenue and the authority necessary for that pur- 
pose but did not transfer any proprietary right. As before men- 
tioned, the grant was practically resumed on delinquency ; and the 
new grant sometimes mentioned the dismissal of the former holder. 
There is only one instance known of transfer of either this or the 
muddudmash rights in Mahomedan times ; but after 1773, such 
rights have been transferable.** (Phillips* Land Tenures, 198-99). 

Jagir — The word fagir is derived from jah, a place, and 
geruftun , to lay hold of. Jagirs were grants of lands to military 
officers and servants of the State in lieu of wages. When granted 
by the Emperor they were assignments not of the land but of the 
revenue, Jagirs were of two kinds : —(0) Conditional and (/>) 
Unconditional. Conditional jagirs were granted generally to the 
principal servaifts of the Emperor in order to meet the expenses of 
a particular office ; and these were held only so long as the office was 
retained. Unconditional jagirs were independent of any office and 
were personal grants for the the maintenance of a digntiy, a suitable 
number of attendants and the troops w’hich the Mansubder or 
Jagirdar was bound to have in readiness. These were grants for 
life only. If the lands produced more than the Mansubder’s 
allowance, which was always fixed, he was bound to account for the 
surplus. There were few jagirs in Bengal, but in Behar the number 
was considerable, (Field). A Jagir which consists of revenuehe? 
land is an estaie. A Jagir consisting of grant of rent- free land made 
by a proprietor or permanent tenure holder may be a service-tenure 
or an ordinary tenure or holding according as it falls under one or 
other of the definitions bf these terms in the B. T. Act, (Guha,42£). 

Ayma or Aima — were grants rent-free or at a quit rent to 
learned and religious Mahomedans or for Mahomedan religious and 
charitable uses, ( Field ). The aimas are tenures granted fot the 
purpose of clearing jungle or for other improvement free of rent 01*' 
subject to small-rent for the first few years and assessable sub- 
sequently at fixed or progressive rates. ( Guha, 41 1 ). 

Ayma (or aimma , the plural of imam , a leader of the devotions 
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of a private assembly of Mahomedan worshippers) grants were 
grants made to imams by the Sovereign. When grants of the revenue 
merely they came within the class called seyurghaU But they were 
sometimes grants of land as well as revenue, or remissions of revenue 
,,n land already in the grantee’s occupation, and then they came 
under the milh^ millik or maddud-mash. Again they were sometimes' 
grants of land at a reduced revenue, or a remission of part of the 
revenue upon land in the possession of the grantee, and then they 
were called malgooza r i aymas or revenue-paying aymas. The lands 
included in grants of this kind were generally wastelands ; and it is 
said that malgoozary aymas were sometimes granted in order to 
bring waste into cultivation. The lands thus cultivated would 
ncromc the cultivator’s property and descend 11s such ; but the 
remission of revenue would not necessarily descend with them. 

I k nee these grants were not at all hereditary but only some of them. 
1 he objects for which ayma grants were made were much more 
varied than is implied in the term ayma. They included grants to 
learned men, or for religious or charitable purposes, and some of 
them were in perpetuity. They were seldom of very great extent. 
< Phillips’ Land Tenure, 206). 

Madadmath— literally means “assisting subsistence.” They 
pure grants for the support of the learned and religious Mahome- 
tans or of benevolent institutions. A madadmash grant was on con- 
dition of performing certain services ; or for the support of the gran- 
tees without services ; or for religious purposes. The grant was in 
implying perpetuity and mentioning the heirs or children as 
included among the grantees, but the grant was in practice revoca- 
ble at the will of the Sovereign. There is a conflict as to whether 
l he grant was heritable notwithstanding that the terms used implied 
[erpetuity and descent. Sir George Campbell says that the right, if 
lul resumed, went to the heirs of the grantees, but it is contended by 
' ne writer that the terms of the grant, including the children of the 
■’“mediate grantee amongst the objects of the grant must be taken 
to r <‘kr to a joint interest in the children with the parent. The land 
sometimes included in this kind of grant ; and in all cases of 
iu ch grants the land was either granted or was originally held by the 
Santee and since the land descended in the ordinary course, the 
• 
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right to hold it free of revenue would naturally attend it until the 
expiration of the grant ; so that practically it was ah hereditary 
grant. (Phillip, 197). 

(2) . In the event, however, of a claim being preferred 
by any person to hold a land exempt from the payment 
of revenue under a Badshahi grant made previous to the 
date of the Company’s accession to the Dewani and on 
it being proved to the satisfaction of the Court in which 
the suit may be instituted in the first instance or to which • 
it may be appealed, that the grantee held the land ex- 
empt from the payment of revenue previous to that date* 
but that it was subjected to the payment of revenue 
posterior thereto by an officer of Govt, and the Court 
shall entertain doubts* as to the competency of such 
officer under the powers vested in him to resume the 
grant and subject the lands to the payment of revenue, 
the Court shall suspend its judgment and report the 
circumstanes to the Governor General in Council * to 
whom a j*)Wer is reserved of determining whether such 
officer was or was not competent to resume the grant 
and upon receiving the decision of the G G. in Council, * 
the Court is to decide accordingly. 

No such claim, however, to hold, exempt from the 
payment of revenue, land that may have been subjected 
to the payment of re/enue for 12 years preceding the 
date on which the claim may be instituted, shall be 
heard by any Court, unless the claimant can show good 
and sufficient cause for not having preferred the claim 
to a competent authority within 12 years. 

(3) But no part of the two preceding clauses is to be 
construed (i) to empower courts to adjudge any person* 
not being the original grantee, entitled to hold land 
exempt from tlfe payment of revenue, under a jagir or * 
other grants made previous to 12th August, 1765, fthere 
the grant expressly specify it to have been given for the 
life of grantee only or (if there be no su^h specification) 
where from the nature and denomination ot the grant 
it apears to be a life tenure only according to Khe 


* The word "Governor-General in Council" in this Regulation shall be 
read as if the words "Local Government” were substituted therefor ( Act 
1 of 1903 ). * 
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ancient usages of the country . or (ii) to entitle the heirs Nor to entitle 
of any person now holding latids exempt from the pay- the heirs of 
ment of public revenue under a jagir or other Badshahi 
life grant made previous to 12th August, 1765 to succeed exempted 
to and hold such land exempt from the payment of lands under 
levenue upon the death of the present possessor where life-grants 
the grant exp;essly specifies it to have been given for m ade pre%ious 
the life of the grantee only or (supposing no such speci- to hold such™ 
fication to have been made in the grant or the grant not ] an( ^ s * 
to be forthcoming) where from the nature and denomi- exempt from 
nation of tb$ grant it appears to be a life grant only the payment 

according to the ancient usages of the country. of revenue 

. . " 0 r. . t _ 1 , , upon the 

(4) a he present possessor of lands now held death of the 
revenue-free under such life grants are prohibited from present 
selling or otherwise transferring them or mortgaging possessors, 
their revenue for a longer period than their own lives P resc,u 
and all such transfers and mortgages, if made, would sucMife^ ° 
be illegal and void. ($. 2) * grants prohi- 

3 (1) All Badshahi grants for holding land exempt ^ te i! ro - m 
from the payment of revenue, made since the 12th [htm o^mort - 
August, 1765, by any other authority than that of Govt gaging the 
and which may not have been confirmed by Govt, or by revenue of 
any officer empowered to confirm them are invalid. the™ beyond 

(2) If doubts shall be entertained by any Court as to lives. °™vil 
the competency of any officer to confirm any such grant grants not 
the Court is to suspend its judgment and report the cir- niade or 
cumsumces of the case to the G.G. in Council to wnom a c . onfirn ' ed 
power is reserved of determining finally whether the by 

officer possessed competent authority to confirm the the authority 
grant or otherwise ; and the Court, upon receiving the of Govt, or 
determination of the G. G. in Council, shall decide its od * ce15 

accordingly. (S. 3) > dlll V cni * , 

, . , , , , , . powered de- 

4. It is to be understood that this Regulation respects only the dared invalid 

■Government proportion of the revenue arising from lands held or Courts bow 
claimed to lie held under badshahi grants, and whether Govern- the^vent 
me^t is entitled to resume 01 Tetain such revenue or otherwise, of their enter- 

Every dispute or claim regarding the zemindari or proprietary tait “ n E doubts 
....... 1 , . . 4 , of the autho- 

right in lands included in any grant is to, be considered as a rityoftho 

matter gf a private nature between the contending parties, and is officer to 

.■to be determined in the Dcwani Adalat. (S. 4). confirm the 

• grant. 
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5. When a jagir or other life-grant shall escheat to Government, 
the Collector is immediately to attach the revenue of the lands, and 
report the circumstance to the Board of Revenue who are to obtain 
the orders of the Governor-General in Council regarding the re- 
sumption of the grant. (S. 5). 

When any badshahi grant shall be resumed or expire or escheat 
to Government, the revenue to be paid to Government from the 
- lands included in it shall be assessed, and the settlement made in 
perpetuity, agreeably to the rules for the Decennial Settlement 
contained in Regulation VIII, 1793, with the person possessing the 
/.emindari or proprietary right in the lands, whoever he may be. 

If the proprietor shall rofusc to pay the jama demanded of him, 
the land shall be held khas or let in farm, as directed in that 
Regulation. ( S. 6 ). 

7. (1) Any person having a claim to hold lands paying revenue 
exempt from the payment of revenue under a badshahi grant must 
institute his° claim against Government, who alone can be the 
defendant in such suits, in the Dewani Adalat of the /.ilia, in the 
same manner as in cases where individuals may claim a right to 
hold lands paying revenue exempt from the payment of revenue 
under grants not of the description of those termed badshahi, in 
virtue of Regulation XIX, 1793. 

(2) The Collectors of the revenue are to defend all such suits 
as may be instituted against Government, and such suits, and the 
suits which the Board of Revenue may direct the Collector to insti- 
tute, are to be defended or prosecuted by the vakil of Government 
under the instructions of the Collector. 

(3) In the event of Government being cast, either wholly or in 
part, or if the Collector shall be dissatisfied with the decree in any 
respect, all the rules contained in section 30, Regulation XIV ,1793, 
and the other sections in that Regulation respecting decisions 
given against a Collector in any Zilla Court, in suits instituted 
against him by any proprietor or farmer of land for sums of money 
demanded or actually received by him as arrears of revenue, *&re 
to be held applicable to such decree, with this difference that the 
suit, from the commencement of it, is to be defended or carried 
on at the expense of Government, and, in the event of the Board of 
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"Revenue not deeming it proper tg order an appeal from the decision 
of the Zilla Court to be preferred to the Sadar Dcwani Adalat, they 
are to report their reasons for not preferring the appeal to the 
Governor- General in Council, who will direct the cause to be 
appealed or not, in either case, as may appear to him proper. (S. io) 

8. If it shall appear to any Court of Judicature, during the Grants forged 

r . , , ' . f , , or altered in 

course of a trial, that a grant has been Forged, or that the name an y aspect 

of the original grantee has been erased, and any other name substi- or antedated 

tutcd, or that any name not in the original grant has been inserted, <lecliirc< * Ui ^« 

or that the denomination or the terms of the tenure in the original 

grant have been erased or altered, or that the date of the grant 

has been changed or that the grant has been antedated, the grant 

shall lx* adjudged null anil void. (S. 12). 

9. Altamgha , aima , and madadmask grants are to be* eonsi- Transfer of 

dered Weditary tenures. grants. 

These and other grants, which, from the terms or nature of 
them, may be hereditary, and are declared \alid by this Regulation, 
or which have been or may be confirmed by the British Government 
or any of its officers possessing competent authority to confirm them, 
are declared transferable by gift, sale, or otherwise, and all persons 
succeeding to such grants, by whatever mode, are required to 
register their names in the office of the Collector within six months 
after they may succeed to the grant. 

But all such purchases are to be considered as made at the risk 
nf the purchaser ; and, in the event of the grant not proving to be 
hereditary, or not to have been made or confirmed by the British 
Government or its officers possessing competent authority, the 
transfer is not to preclude the land from being subjected to the 
payment of revenue under this Regulation. 

Jagirs are to be considered as life-tenures only, and, with all 
other life-tenures, are to expire with the life of the grantee unless 
otherwise expressed in the grant. (S. 15), 

10. All persons actually holding lands exempt from the pay jj me f 0J . 
nient of the public revenue under badshahi grants, and whether registry, 
made or confirmed by the Government of the country for the time 

being, or by whatever authority, shall be allowed cne year, from 
the date of the publication prescribed in the following section, to 
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register the required particulars respecting their grants in the office 
of the Collector of the revenue of the zilla in which the lands are 
situated (S. 19). 

xi. If any person in possession of any such grant that may be 
now in force shall omit to register it by the time prescribed in the 
publication, together with as accurate a detail of the particulars 
thereby required as he may be able to furnish, the grant shall, by 
su$h omission, become subject to resumption, and the lands shall 
become liable to the payment of revenue to Government. 

The Governor-General in Council, however, reserves to himself 
the power of admitting any grant upon the register after the expira- 
tion of the prescribed time, in f he event of the possessor showing 
good and snfficient cause, to his satisfaction, for not having regis- 
tered it within the limited period, and the Board of Revenue are to 
report to the Governor-General in Council every case in which 
persons who may have omitted to register their grants as required 
may appear to them entitled to have their grants admitted upon the 
register. (S. 21). 

12. After the expiration of the period limited for registering 
grants, all grants not registered within the prescribed time, and which 
may not be subsequently admitted on the register by the Governor- 
General in Council, are declared forfeited, and the lands shall be 
assessed with revenue, agreeably to the rules prescribed for the 
Decennial Settlement. (S. 22). 

13. It is expressly declared, however, that the registry of a 
grant under this Regulation is not to be considered as an admission 
of the right of the \>erson in whose name it may be registered to the 
property in the soil, nor of the validity of his grant. 

Any person will be at liberty to sue in the Dewani Adalat for 
the former, and he, will he liable to be sued of the resumption of 
the grant by the Collector, with the sanction of the Board of 
Revenue, in the event of it appearing to that Board that the grant 
is invalid. (S. 23). 

14. No part of this Regulation ist& be considered to extend to 
^oftoextend ' an< * s or state< * t0 ^ exempt from the payment of public 
to grants not revenue under grants not being of the description of those termed 

' badshahi. badshahi or royal. The rules applicable to such grants are con- 
tained in Regulation XIX, 1793. (S. 42). 
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Bengal Alluvion and Diluvion Regulation : 
( XI OF 1825. ) 

1. Object and policy of the Regulation — In 

consequence <»f the frequent changes which take place in 
the channels of the principal rivers which intersect 
Qengal and of the shifting of the sands which lie in the 
beds of those rivers, churs or small islands are often 
thrown up by alluvion in the midst of the stream or near 
one of the banks and large portions of land are carried 
iwayiby an encroachment of the river on one side, whilst 
accessions of lands are at the same time or in subse- 
quent years gained by dereliction of the water on the 
opposite side ; similar instances of alluvion, encroach- 
ment and dereliction also sometimes occur in the sea 
roast which borders the southern and south eastern 
limits of Bengal. The lands gained from the ryers or 
sea by means above-mentioned are a frequent source of 
contention and affray and although the law and custom 
of the country have established rules applicable to such 
cases, these rules not being generally known, the Courts 
of Justice have sometimes found it difficult to determine 
the rights of litigant parties claiming churs or other 
lands gained in the manner above described. With a 
view to remove this difficulty following rules have been 
enacted for the general information of the public as well 
is for the guidance of the Courts of Justice determining 
claims to lands gained by alluvion or by dereliction of 
nver or the sea. (S. i) 

' Channel, Bed & Bank — A Channel means “the hollow bed 
»f the river where a stream of water runs.” The bed of the river 

tl ^ 1 

* that portion of its soil which is alternately covered and left bare 
,s there may be an increase or diminution in the supply of water 
nd^which is adequate to contain it at its average and mean stage 
hiring the entire year, without refefcfcnce to the extraordinary fre- 
•hets of*he winter or spring or the extreme droughts of the summer 
>r autumn. The bed is covered by the river and is the space sub- 
join to : the river over which it flows, between the banks. It is 
ace between the banks occupied by the river at its fullest flow. 


Premabk*, 
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The bank is the border of the bed^ within which the riv^r .flow? 
when in its fullest state naturally, that is to say, when not tempo- 
rarily overflowed by extraordinary rain* The bank of a river is no 
part of the bed ; for the bank ends at the line to which the water 
rises at its highest flow. 

Encroachment — Encroachment by . a river upon the adjacent 
bank may be sudden or gradual. The effect of a sudden encroach- 
ment is submergence of riparian lands, which is called Inundatio t 
according to Roman Law. According to Roman Jurists Inundatio 
produces no jural change. Justinian says : “The case is quite 
different if any one's land is completely inundated, for the inunda- 
tion does not alter the nature of the land, and therefore, if the 
water recedes, the land remains indisputably the [property of the 
same owner,” In England also the law seems to be the same. 
Lord Hale in his De Jure Maris observes. “If a subject hath land 
adjoining the sea, and the violence of the sea swallow it lip, but st. 
that yet thAe be reasonable marks to continue the notice of it, or 
though the marks be defaced, yet if by situation and extent ot 
quantity, and bounding upon the firm land, the same can be known* 
though the sea leave this land again, or it be by art or industry 
regained the subject does not loss his property,” In India it has been 
held that a sudden encroachment by a river upon the riparian levels 
does not alter the ownership of the land on the banks, in the 
absence of evidence showing an intention to abandon the land on 
the part of the riparian, owner, ( 4 I. A. 403 ; 42 Cal. 489 : 
13 M. I. A. 467 ? 27, Cal. 768). 

2. Claims and disputes relative to alluvial 
lands to be decided by immemorial and definite 
usage, when clearly recognised and established : 

— Whenever any clear and definite usage of shikast paiwaiu 
respecting the disjunction and junction of land by the 
encroachment or recess of a river may have been 
immcmorially established for determining the rights of 
the proprietors. ot two or more continuous estates 
divided by a river (such as that the main channel dfthe 
river dividing the estates shall, be the constant boundary 
between them whatever changes, may taken place in the , 
course of the river by encroachment on one shie and*. 
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accession oh the other) : the usage so established' shall 
govern the decision of alt claims and*di»puies- relative to 
.illuvial land between th*i parties whose estates may 
tie liable to such us^ge. (S. 2) 

Note. — This section says that claims and disputes as to alluvial 
lands are to be decided by usage when clearly recognised and 
established. One instance of the usages referred . to is this that 
the main channel of a river dividing two or more contiguous estates 
.shall be the constant boundary between them, whatever changes 
may take place in the course of the river by encroachment' on one 
aide and accession on the other. It would not matter whether 
the change of the course of the river be gradual or sudden. If the 
custom or usage is established, no, question of an encroachment 
being gradual and imperceptible arises in a case to be governed 
by this section. So the case, as a result of the establishment of the 
custom, is taken out of the ordinary law of alluvion a»id diluvion 
and has to be decided by a rule of custom immcmoiially established 
(('.hose). * 

The usage must be a local usagj : the burden to prove it lies 

, . . . . . Custom to be 

upon the person setting up and relying upon such usage. A custom j oca j 

obtaining on the bank of the (iogru affords no evidence that a custom. 

similar custom exists at a place on the banks of the Ganges. The 

usage must be also clear , definite and immemorially established 

{ 13 M. T. A. 1 ). 

Shikast paiwast — Shi hast ( literally, broken ) applies to land What is 

lost by diluvion. Paiwast ( lit., joined ) united, applies to land Shikost ana 
. ! . „ . fiaiwast ? 

gained by alluvion. ^ 1902. 

3 Where no such local usage the claim how 
to be decided: — Where there may be no local usage of 
the nature referred to above all claims and disputes 
relative to lands gained by alluvion* or by dereliction 
either of a river or the sea shall » be decided by the 
following rules : (S. 3) 

Lands gained by alluvion .the sea 5 -—“ Lands gained by 

alluvion” means accessions, additions or increases, of lands to the 
firm land by alluvial processes. “Lands gained' by dereliction of 
u* river or the sea” means lands* left dry, bare or uncovered by the. 
sudden or gradual retreat of the waters thereof. 
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Alluvion ( Latin A litter e — to wash to, or on, ad and Inert— 
lavart, to wash) literally means land gained from a river or the 
sea by the washing up of sand and earth* Alluvion comes from 
Alluvio meaning an imperceptible and gradual deposit of land 
from a river or the sea ( inert menttun late ns). Alluvion may be 
defined as an addition to riparian land gradually and imperceptibly 
made by the waters to which the land is contiguous. “Alluvion, 
is an imperceptible increase ; and that is added by alluvion which 
is added so gradually that no one can perceive how much is added 
at any one moment of time. The deposit of earth gradually formed 
by alluvion upon the bank of river is inseparable from the native 
soil of the bank and the owner of the latter acquires the former by 
right of accession.** (Justinian^ Alluvion is the addition made to 
land by the washing of the sea or rivers ; and the characteristic 
of alluvion is its slow, gradual and imperceptible increase, so that 
it cannot be perceived how much is added in each moment of time. 
The tost as to what is gradual and imperceptible is that though 
the witness may see from time to time that progress has been made, 
they could not perceive it while the progress was going on*’ 

( Angell ). 

Diluvion (Latin di % away, from, Inert ^ to wash) means the 
submersion or the washing away of the surface soil by a river or the 
si*a. The word* has not Injen used anywhere in the body of the 
Regulation. 

Dereliction — 1 The word “dereliction** is generally used to 
denote a sudden and perceptible retreAt of the sea or a river and 
the expression “derelict land** more often means land left bare 
and uncovered by water by such sudden and perceptible retreat of 
the river or the sea. “When we speak of derelict land we intend 
thereby land suddenly a,nd by evident marks and bounds left and 
become dry (Ilale). There is a distinction between lands derelict ahd 
lands formed by alluvion, the distinction being founded on the prin- 
ciple that alluvion must l>e gradual and imperceptible ,but the derelic- 
tion of land by the sea or the river is frequently sudden, leaving at 
once large tracts of its bottom uncovered and dry and fit for ordinary 
purposes for which land is used. As to ownership of the derelict 
land, that is to say, the land left uncovered by a sudden retreat of 
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a river or the sea, it is almost settled in England that- derelict land 
properly so called, belongs to the Crown, prima facie ; but if 
such land when covered by the sea or river were in the ownership 
of the subject it would remain in such ownership after the derelic- 
tion. The law r as to derelict land is laid down by Blackstnne in 
these words : — 14 As to lands gained from the sea or river by alluvion 
/. e. by the washing up of sand or earth, so that in time to make 
terra frma ; or by dereliction as when the sea shrinks back below 
the usual watermark, in these cases the law is held to be that if 
this gain be little by little, by small imperceptible degrees, it shall 
go to the owner of the land adjoining, for de mininus non curat 
lex ( diminutives are not noticed by law) ; but if the alluvion 
or dereliction be sudden and considerable the land shall go to 
the King, as Lord of the sea.** Dereliction of a river or the sea, 
may be either sudden or gradual. In India in cases of sudden 
deicliction, there will be no change in the ownership of the derelict 
land. Hence it folldws that the bed of a navigable river or the 
sea which, in this country, printa facie belongs to the Government 
will continue to be part of the public territory, wdien such land 
becomes dried up in consequence of the sudden dereliction of the 
waters thereof, and that the bed of navigable river, to the soil of 
which an ownership has been acquired by a private individual and 
the bed of non-navigable rivers will continue to be private pro- 
perty, when such bed becomes dried up by reason of the same 
cause. As to ownership of land gained by gradual dereliction «,f 
the water of a river or the sea, the result will practically be the 
smie as in cases 6f land gained by alluvion, for there is hardly any 
difference in the result between alluvion and dereliction , if derelic- 
tion be gradual and imperceptible in the sam^ way as alluvion . 

‘ (1) Land gained by gradual accession from Whoh 
the recess of a river or the ssa, to be considered tinted to 
an increment to the tenure of the person to land 8 ain: t 
whose estate it may be annexed. — When land may by s radua ? 

be gained by gradual accession from the recess af a river 
or the sea *, it shall be considered an increment 0 j a public 
■ ■-■■■ * — — .... navigable 

1 Thi f Relation applies only to land gained by gradual accession from ? ^ 

the recession of a river or the sea. It does not apply to accretions gained B, L. 19 26(a), 
from tl?c recess of a bheet or lake. (4 C. W. N. 508). w 
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td the tenufe of thft' petodfr'to whose land or estate, it 
is .annexed, whether such:' land or estate bebeldiinme- 
diately from Government by a» Zemindar or other supe- 
rior landholder or as a subordinate tenure by any 
description of ui der-tenant whatever. 


Nature and 
extent of 
interest 
acquired in 
the increment 
to be same as 
that possessed 
in tenure to 
which 
accession 
takes place. 

If the incre* 
ment l>e to a 
Zcinindari 
tenure, the 
Zemindar 
shall not be 
exempt from 
the payment 
of revenue 
to Govt, to 
which it may 
be liable un- 
der the law. 

If the incre- 
ment be to a 
sulwrdinate 
tenure, the 
under tenants, 
if liable by 
law, usage or 
engagement 


Provided th it a) the increment of land thus obtained 
(i) shall not entitle the person in possession of the estate 
or temite to which the land may be annexed to a right of 
property or permanent interest therein beyond that 
possessed by him in the estate or tenure to which the 
land may be annexed, and (ii) shall not in any case be 
understood to exempt the holder of it from the payment 
to Government of any assessment for the public revenue, 
to which it may be liable under the provision of any 
Regulation in the force, (b) nor if annexed to a subordi- 
nate tenure held under a superior landholder, shall the 
under-tenant, whether a khudkast raiyat holding a 
mautasi istimrari tenure at a fixed rate of rent per bigha 
or any other description of under-tenant liable by his 
engagements or by established usage to an increase of 
rent for the land annexed to his tenure by alluvion, be 
considered exempt from the payment of any increase of 
rent to. which he may be justly liable. (S. 4, cl. 1). 

Note — The rule contained in this clause correspond.; closely 
to the doctrine of incrementum latent which means an accretion 
farmed by a process so slow and gradual as to be latent and im- 
perceptible in its progress, 

Gained by gradual accession. — In order to come within this 
clause, the land must be gained by gradual accession, by gradual, 
slow and imperceptible means. “Where there is an acquisition of 


to an increase ] a nd from the sea or a river by a gradual, slow aud imperceptible 
notHe means, there from the supposed necessity of the case and" the 

exempt from difficulty of having to determine year by year to whom an inch or a 
the payment foot or a yard belongs/ the accretion by alluvion is held to belong 
increase of *° owner °f the adjoining lands 1 * {Per James, L. J. in Lopez \\ 
rent. Makati Mohap Thakur 5 B, L. R. 521). Alluvion is an imperceptible 


increase and that is added by alluvion, which is added so gradually 
that no one can perceive how much is added at any one moment 


of time (Justinian). “The accumulations and increments, which 
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‘form* themselves successively and imperceptibly against the riparian 
lands of a river or stream, are called alluvion. ( Code Napolean ). 

The law on this subject is based upon the imi>ossibility of identic When land 

fying from day to day small additions to, or substractions, from ts gained by 

land caused by the constant action of running water. “The whole f rom 

doctrine of accretion is based upon the theory that from day to day, recess of a 

week to week, and month to month a man cannot see where his old P u ^i c navi- 
.. , , , .... , gable river 

line of boundary was by reason of the gradual and impeceptible w ^ 0 ^ entitled 

accretion of alluvion to his land. Consequently, although -after a to it and what 

• certain period we may say that a body of land, however considerable, interest 

has accreted to the original land, yet if the steps by which that land of the person 

formed are steps gradual and in the ordinary course of nature entitled to the 

and happening from time to time, we cannot perceive the change il(&) 

from step to step.” The only rational rule which we can adopt 1918 (1>), 

under such circumstances is, that the land so gradually and ini per- x 9 2 4 (a). 

11 . , . , , . . State briejly 

•ceptibly accreted docs belong to the owner of the original, and he the lava of 

is entitled to possession of it as his property.” ( Per 'Mukherjee |. Accretion 

in 14 C. W. N. '681, 684 ). a " d J h / laW 

of Re forma - 

Gained — Land gained within the meaning of the clause doe-* tion. 

not mean land washed away, and afterwards idfcntitied as having C. U. 1904. 

reformed on an old recognized site. ‘‘The word ‘gained’ in cl. 1 ^ gradua T * 

of sec. 4, Regulation XI of 1825 dot's not extend to cases of land and imper- 

w ashed away and afterwards reformed upon the old site which can ce ptibU 

accretion as 

be clearly recognised” (1864 Suth, W. R. p. 45 ). Clause I, Sec. 4. f a id down in 
applies only to cases of land gained , that is to say, formed upon A 'eg. -V/ of 
a site which can not lx; recognised as that of any former proprietor. I j*ff iere an 
Lands washed away and afterwards re-formed on an old site which exception to 
could he clearly recognised, are not land, gained within the meaning the law ? 

..f cl. r, S. 4 of Reg. XI of 1825. (13 M. I. A. 467 ; 17 Cal. 57°). Zymlfth* 
Land which is washed away and which reappears afterwards on law, and of 
the old ascertained site is not land gained by accession within the exception ? 
meaning of the Regulation and such lands continues to be the ^ 
property of the original owner, unless his title to it after such re* 
appearance is extinguished by adverse possession over 12 years on 
:the part of trespasser, (1 CL. J. 371) 

Accession:- The word “accession” comes from the Latin word t j ie i dVf 
.akussio which means an increase or addition to something previously laid down in. 
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B. r„ ’io (b), 
1916 (a). 
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rules relating 
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belonging to an owner ; but commentators have used the won.' 
accesno not only for the increase itself but also for the mode in which 
the increase becomes one’s property. Aciessio is a general name 
given by the Roman jurists to the natural mode of acquisition of 
ownership by which the owner of the principal becomes, by virtue 
of such ownership alone, owner also of the accessory, as for instance 
the produce of an owner’s animals, and fruits of his land belong 
to him.” 

• 

[ Problem. A chur is formed in the big river Padma, the banks 
of which belong to A and B. The river begins to shift its course* 
towards the north and chur and A’s lands are washed away. 
Subsequently the river shifts its course towards the south and tin- 
reformation proceeds in the direction of the old chur until A’s lam* 
and the old chur form one contiguous tract of land and the 
whole bed of the old river becomes dry. Who will get the dried 
up river bed ? B. L. 1913 (a). Ans. A — See Cl. 1, S. 4] 

Who U ( entitlod to accreted land ? A lakhirajdar has a righr 
to gradual accretions to his lakhiraj property, there being nothing ir 
Reg’ XI of 1825 to deprive him of such right, but he must pay 
rent for the accreted land. (18 C. \V\ N. 1206) The word used in 
the section is “tenure*^ and it does not say whether such tenure 
should be kkiraj ( rent-paving ) nr lakhiraj ( rent-free ), so that it 
has been held that a lakhirajdar is entitled to the accretion to his 
tenure within the meaning of cl. 1, S. 4. In Rammoni Gapto v„ 
Umesh Chandra Rag (1858 Ileng, Sad. D. R. 1836 ) it was con- 
tended on behalf of the plaintiflf-/a/»zVflr against the defendant 
lakhirajdar that any addition from accretion must be an addition to 
the general estate and not to the rent-free lands of lakhirajdar. The 
majority of the Judges in over- ruling this contention, observed 
“it appears manifest, to us that this argument, regarding the inability 
of the lakhirajdar to acquire more lands, because his tenure is 
situated confessedly within the limits of a permanently settled 
estate, is opposed to the policy of the law of alluvion as declared 
by Reg.XI of 1825. That law clearly recognises the ability of 
under-tenants of an estate to acquire land which may be annexed 
to their under- tenures, and those under-tenures must be included 
within the limits of the superior estates there is manifestly no> 
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intention in the law to draw any such distinction as that advanced that the 

Ijy the pleader. The law plainly declares that alluvial lands shall rent™ 

be considered an increment to the tenure of the person to whose land free by him. 

or estate it is annexed with a proviso that such land shall in every ^ 1 9*9(h)^ 

case he liable for the assessment of any public revenue." This deci- jj 

sion was followed in the case of Putheram Chowdhury v. Knthena- accretes to the' 

rain Chowdhury (1 Suth, W. R. 124) where it was held that under holding of an 

Regulation XI of 1825, gradual accretions belong to the ^raiyat^who 

party to whose tenure they may be attached, and that there is ts entitled to 

nothing in the law^ to deprive a lakhirajdar of this right if the 

ten nil re be a lakhiraj one. In the case of Rajendra Nath Roy v. tenant ? 

Nandalat Gttha (18 C. W. N. 1206) it has been decided that L. 1906. 

the holder of a rent-free tenure is liable to pay rent in respect of 

the accreted land. Can any 

An occupancy raiyat is entitled to the benefit of S. 4 of Reg. XI ^aiya^or a 
of 18^ 3 and when there is an accretion to his holding he is entitled tenant at 
to hold the land as an accretion to his jote subject to payment wifi lay any 
of increased rent on account of the accretion and the Zemindar % ^ned by 
cannot take them away and settle them with other parties. (15 alluvion ? 

W. K. 149 ; 6 C. L. K. 362, is W V K. 87 ; 21 Cal. 233 ). A B - L - ’*4 ( :l >- 
non -occupancy raiyat also can claim the benefit of Sec. 4 of Reg. 

XI of 1825 and is entitled to hold the lands accreting to his holding. 

(18 (\ W. N. 267, 14 C. W. X. 680, 8 C. L. J. 541). But a 
tenant from year to year is not entitled to the benefit of the Section 
{4 \V. R. 57 : 33 Cal. 444). * In Bhagat Prisad Sinha and Dut'ga 
Beioy Sinha (8 B. L. 1 \. 73) the Court seemed to think that 
even a tenant at will, as long as he remained in possession of 
his holding, would be entitled to any accretion thereto. See also 
Naraindas Befary v. Sootal Befary (1 W R. 113). 

The right of an tjaradar or other lessee to the alluvial accretions 
to 1 his lease has been established by Sec. 108, cl. (b) of the 
Transfer of Property Act which runs thus : — “If during the 

continuance of the lease, any accession, is made to the property, 
■ 

+ “It seems to us quite clear that d. 1.. S. 4. of Reg. X of 1825 refers only 
to under-tenants intermediate between the zemindar and ryot and to khood- 
kaat or other ryot who may by the nature of the tenure and by engagement 
possess some permanent interest in their lands, and not to tenants merely 
from /car to yoar” ( Trevor and Campbell, J. J. ). 
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'Such accession (subject to the law relating to alluvion for the time 
'being in force) shall be deemed to be comprised in the lease.” The 
right of a putnider to the accretion to his putni holding has been 
established in the case of Mukta Kesht Jbebya v. The Collector of 
.. Burdwan (12 W. K, 204 ). 

The right of a tenure holder to the accretion to his tenure as 
against the Zemindar was established in the case of State Ojha v. 
Beechuk Ojha (1859, Slid. D. R. 1617) where it has been held 
that the Zemindar is bound to settle with the muharari tenure 
holder the land which accretes to such tenur* under cl. I, of Sec. 4 
•of Reg. XI of 1825. 

That a mortgagee is aUo a person who is entitled to any 
alluvial accretion to the mortgaged property has been declared by 
S. 70 of the Transfer of Property Act. 

[ Problem : — A is the owner of a piece of lakhiraj land to 
which some chur lands accrete. A has never been in possession 
of these accretbd lands. C, a raiyat, under a bonafide settlement 
of the accreted land from the patnidar of the village, has been in 
long possession thereof. A now brings a suit against C the raiyat 
and the patnidar for a declaration of his ' lakhiraj title to the 
accreted lands and for recovery of khas possession of the same. 
State your decision. B. L. 79 15 (a) ] 

Accretions by alluvion or by dereliction are sometimes formed 
in the front of the lands of two or more riparian owners. It lias 
been held in such cases that they are each entitled to the accretion, 
in proportion to their share in the parent estate. 

Reformation Scope of the rule — There is nothing to show that this rule 
in situ. contemplates land other than that which commonly falls within 

the definition of “alluvion” viz. land gained by gradual and im- 
perceptible accretion, the incremntum latens of the civil law. No 
express provision is made for the case of land which has been lost 
to the original proprietors by the encroachment of the sea or a 
river and which, afte| dilaviation, reappears on the recession of 
the sea or river ; but on the other hand there is nothing to take hr 
destroy the right of original proprietor ip such a case which must 
therefore be determined by the general principles of equity and 
justice under the 5th rule.”, (ro B. L. R. 406). ■■ 1 ' 
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This clause refers to cases of gain and not of confiscation of 
• another's property. 1 Intfuth what this Regulation contemplates is 
the gain which an individual ^'proprietor may make from what is 
n public property, such as a river or sea belonging to the State 
and not any gain from what is private property. 


Where the riparian land belongs to one proprietor and the What are 

river with the bed is owned by another private individual either Me rights of 

* rtpanan 

as a part of his estate or otherw ise, the right of the owner of the proprietors 
river and bed will prevail over that of the owner of 1 the bank to Mid tenure 
which the accretibn may be annexed ; and consequently the accre- res p cc t 0 f i anc [ 
tion in such a case will belong to the owner of the ted as being gained by 
n vertical accretion to such bed as against the owner of the bank ttllusnon or 
who may claim it by right of longitudinal accretion to his land. giUmon ? 

The principle of law that is involved in such cases is the same as Does it make 
is appVrblc to the cases of reformation in situ. If such rivers * 

which are private property, be non -navigable or “small and the river 
shallow" as contemplated by cl. 4 of S. 4 the Regulation there to a 

is hardly any difficulty in maintaining that the accretions to the \ 

bank of such rivers are not the property of the riparian owner, but C. U. ’13 (h). 

belong to the owner of the river bed, if they be different persons. 

<26 Ind, Cas. 406 ; 4 W. U. 54 ). Hut if those rivers which are 

private property be navigable, that is to say, subject to the 
public right of navigation, a , somewhat difficult question 
arises relating to the ownership of the accretion to the 
riparian bank, when the owners of the bank and of the river bed 
would be different persons. The riparian owner *may claim 
the accretion to his bank as having been gained from a navig- 
able river, when the owner of the bed will resist it on the 
ground that the river being his private property, the law of accre- 
tion, as stated in cl. 1, S. 4, does not apply and that ownership 
Wf the ted having been vosted in him, all- accretions thereto are 
- vertical accretions to his river bed. The public may have a right 
of navigation over the Wafers upon his land, J)ut the bed belongs 
to him, and the possession will be restored to him when the water 
retires permanently. It is true that in cl. 1, Sec. 4 there is nothing to 
. i fidifcatetihat that clause is not applicable to rivers which are private 
pr»p€}rty, that is. Say, in cases h€re the tedofa navigable -river 
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belongs to a different proprietor. The trend of decisions seem* 
however, to be that cl. i, S. 4 of the Regulation does not appl> 
to private rivers of the above kind. This is apparent from the 
following observations of their Lordships of the Judicial Committee 
in I.opcz v. Madan Mahon ( 13 M. I. A. 467) : — “In truth, when 
the whole words are looked at not merely of that clause but of 
the whole Regulation, it is quite obvious that what the then Lcgis 
lative authority was dealing with, was the gain which an individual* 
proprietor might make in this way from that which was part of 
the public territory, the public domain not usable in the ordinary 
sense, that is to say, the sea lielonging to the State, a public 
river belonging to the Statt* ; this was a gift to an individual whose 
estate lay upon the sea, a gift to him of that which by accretion 
became valuable and usable out of that which was in a state of 
nature neither valuable nor usable.’' These words evidently seem 
to imply that the bank which adjoins the bed of a navigable river 
owned by a*private individual, will not attract the operation of 
this clause. (Ghose), 


What is the 
extent of 
i nterest ac- 
quired by a 
person to 
lands formed 
in a public 
navigable 
rivet - in front 
of his tenure ? 
II. L. 1925(0). 


Proviso — The first part of the Proviso deals with the extent 
of interest which a person entitled to an accretion acquires in respect 
of the accreted land. Thj Proviso says that the right or interest, 
which a person in possession of the estate or tenure to which thi* 
increment is annexed acquires in such increment, will not be more 
than what is possessed by him in the parent estate or tenure. 
That is to say, if he is an ijardar or a lessee in respect of the 
parent estate or tenure, his right or interest in the increment gained 
during the continuance of his ijara or lease cannot go beyond the 
term of his ijara or lease. If he is in possession of the parent 
estate or tenure as a mortgagee, his right or interest in the incre- 
ment will cease when his claim is satisfied. In Miajan v. Ahram 
(8 C. L, I. 541) Geidt. J. has held that the person to whose land 
the accretion is formed is entitled to hold the accreted land on the 


same terms as that by which the land to which it is an accretion, 
is held. *' 


i/by the (2) Land suddenly cut off by a river, with- 

irruptim of out any gradual encroachment and joined to 
the waters oj another estate without its identity bein^ des- 
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trdyed to remain property of its original privet a new 
owner.— But when a river (a) by a sudden change ot c j? ann *l f s 
its course breaks through and intersects an estate with- the 

out any gradual encroachment or (b) by the violence of subject , the 
its stream separates a considerable piece of land from right to soil 
one estate and j >in it to another estate without destroy . remains in 
itig the identity and preventing the recognition of the land * own€r - 
so removed, the lands so separated on being clearly p^the 
recognised shall remain the property of its “original rule apply to 
owner (3 4, cl. 2). tidal or non - 

tidal rivers t 


Note. — This is known as avulsion which is defined by Black* 
->tone, to be “whereby, by the immediate and manifest power of a 
stream the soil is taken suddenly from on§ man’s estate and carried 
to another.” “If the violence of a river shuuld bear away a portion 
of your land and unite it to that of your neighbour, it undoubtedly 
still continues yours.” (Justinian) A forcible and sudden breaking 
away ot land being an unusual phenomenon w'here there lias been 
an accretion or accession of soil to a person’s eltate, the 
prima faice presumption of law is that such accretion has been 
made by alluvion and not not by avulsion and the onus is on the 
party claiming by avulsion of showing that such soil so joined has 
been suddenly severed from his own estate and been transferred 
to such other estate. 


B. L.‘I924(*). 
State shortly 
the rule laid 
down in Reg. 
XI of 182 s /or 
determination 
of claims and 
disputes relat- 
ing to the 
following 
case : — When 
a river by 
sudden change 
of course 
intersects an 
estate , 

B. L ‘16 (a). 


I Problems. — (1) Rampur and Gopalpur are two properties 
on -two opposite sides of a navigable river. The whole of 
Rampur is gradually washed away and its site covered by the river, 
while the whole of the river bed adjoining Gopalpur gradually 
forms into a chur attached to Gopalpur. By another change, the 
whole of the chur so attached to Gopalpur is washed away and 
forms on the original site of Rampur and a part of the original 
river b ;d. What are the rights of the proprietors of Rampur and 
Gopalpur (*) when chur is gradually washed away and formed ; 
(rV) when it is bodily washed away and placed en block in its new 
situation by a sudden act of nature ? B. L. 1913 (b). (At first the 
chut belonged to Gopalpur under Cl, 1. S.4 and subsequently in case 


* The real test that is to be kept in view to determine the application of 
this clause is the identity and recognition of the land. (See 27 Cal. 768). 
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. In island is 
thrown up in 
a large public 
navigable 
river ( the bed 
of which is 
not the pro- 
perty of an 
individual ), 
both Govt, 
and the person 
10 hove estate 
is most conti- 
guous to the 
island claim 
it ; how 
would you 
detide the 
dispute ? 

K L. ’23 (<*). 

State the rule 
of law which 
gave* ns the 
% right to an 
island thrown 
up in a large 


(i) it btfonged to Rampur, see ; CL I, $, 4 ; ■ in c*se (2) it - bclojiged 
to Gopalpur — see CL 2»iS. 4)4 (2) A big river flows between the: 
estates of A and It suddenly changes its course, its old bed be- 

comes dry and it intersects A's estate so that B’s estate, the old 
river bed, and a portion of A’s estate become one compact piece 
of land. Five years afterwards, the river returns to its old bed. 
How far will A’s right be affected by , the action, of the river on. 
the two occasions ? B. L., 1903, (Am, A’s right will not be affect- 
ed. See CL 2. S. 4 ). (3) (a) A tidal navigable river cuts though 
the estate of A and detaches a large portion of it from that estate 
and attaches it to the estate of B. To whose estate the portion- 
thus cut off belong ? (To A’s estate. See CL 2, S. 4). (b) The 
river again shifts its course and leaves the former bed dry. To 
whom does the dry bed belong ? (To A : The dry bed being on 
the soil of A’s estate will belong to A. See Lopez v. Madan 
Thakur). B. L. 1916 (b). ] 

(3) fa^Churs or islands thrown up in a large 
and navigable river the channel between the 
islands and the shore not being fordable to 
be at the disposal of Govt ; but if fordable to 
whom they shall belong.— When a chur or island 
i* thrown up m a large navigable river (the bed of which 
is not the property of an individual ) * or in the sea if 
the channel of the river or sea between such island and 
shore be not ford able — it shall according to established 
usave be at the disposal of the Government, (b) But 
if the channel between such island and the shore be forda- 
ble at any reason of the year , — it shall be considered an 
accession to land, tenure or tenures of penon or 
persons, whose estate or estates may be most con- 
tiguous to it, subject t n the provisions of rule (1) 
above, with risgect to increment of land by the 
gradual accession. 

“At the disposal of Government,” —The words “at the 
disposal of Government” mean that the property in and absolute 
right of disposal of the same is vested in the Government and ijot 

•.This rule therefore does not apply to island in rivers, the bed of which 
is owned by private individuals.' Title to such- ieft aAd* follows the ownership 
of the bed. ' ' 
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that the Government have merely a, right to revenue. The Regu- and navigable 
lation does not say “shall belong to Government,” but the Govern- Q2 

inent may dispose of it. The legislature throughout the Regulation 1910* («), 
is dealing with the right of property in newly formed lands and *18 (^), 14(a). 
not merely providing for the right to assess revenue upon them. 

(Suth. Kcp, 1864, Civ, Rule 73 ) 

Fordability at what point of time ? — The criterion for 

is 

deciding whether Government or the riparian proprietor is entitled ^7/^/ to 

to a 1 bur tyr island is the circumstances at the time of its formation islands formed 

and not the state of things at any subsequent period.. (6 C. L. tn bed of 

pub lit navt- 

1\. 249 ). gable river ? 

[ Problems. (1) An island is thrown up in the midst of a large R; L. 1925 (a) 
na\ i gable river. At the time it was thrown up, it had unfordable ^26^(0) 
water on all sides of it, but no one took possession of it at the time, 
fn the cold weather of the following year, the channel between 
th‘* island and one of the banks of the river became toidablc and 
in the hot weather of the same year completely dried up, where- 
upon the proprietors of the Zemindari on that bantc of the river 
took possession of the formation. Who has the right to the chur 
foi mation aforesaid ? B. L. 1911(b). Ans. Govt. 

(2) A ehui is thrown up in a large and navigable river. W£ien 
it first made its appearance as an island, it was surrounded by an 
unfordable river. The Govt, did not assert its right thereto. 

Afterwards the channel between it and the shore, became fordable 
•at a certain point, opposite a portion of the shore belonging to B. 

A, a contiguous owner on the river side sued B, claiming a portion 
of the chur just opposite to his own land on the ground that subse- 
quently the deep water between it and A's estate became shallow 
anil tordahle. Can A succeed ? Give reasons for your answer, 

B. L. 1920 (a) ]. 

“Subject to the provisions of rule 1 etc." — There are 
two modes , under Regulation XI of 1825 by which a man may 
become entitled to land gained ( by . alluvion from river, the bed of 
which is not the property of an individual . First, where the land 
is gained by gradual accession by the' Vfccess of the river. In that 
case the land 'formed is sin ihtrement to the tenure of the person to 
whose^land or 'estate it is annexed, and, the person in ^ possession, of . 



BENGAL REGULATIONS. 


112 


the estate acquires a right of property in the increment co-extensive 
with the property which he has in the estate to which it is < joined 
and the increment is liable to be assessed with the Government 
revenue (Cl. I of sec. 4). The second mode of acquisition is tinder 
Cl. 3, Sec. 4 when a chur or in island is thrown up in a large 
navigable river and the the channel between such chur or island 
and the shore is fordable at any season of the year. In that case, 
the accession is declared to be an accession to the land or tenure 
•which is most continuous to it. 

“Most contiguous” — This somewhat vague expression is 
intended to comprise only the estate with which the chur comes into 
contact, so to speak along the tength of the fordable part of the 
chan ne!. 


Rights in the bed of rivers— Under the law of India, the 
ownership of the bed of a navigable river is vested prima facie in 
the Govt, as .trustees for the public. The foreshore of a ' tidal 
navigable river Ifelongs to Govt. (6 M, I. A. 267). When the 
.river ceases to be navigable, the foreshore is the property of the 
riparian proprietors, The beds of small and shallow streams of 
.rivers above the point where they cease to be navigable, prima 
facie belong to the riparian proprietors so far as the middle thread 
of the stream. The foreshore and bank of a non-navigable riveT 
belong to the riparian proprietors. Private riparian right may exist 
' jn a tidal navigable river subject to and controlled by the public right 
of navigation. They are same as riparian rights in non-navigable 
rivers. These rights arc natural rights inherent in the riparian 
soil. The Government is the owner of soil of the sea within a 


’ Vho is 
' Ititlcd to 
\urs thrown 
t> in smhJl 
“ '0//0W 

A • 

;.u 18 («, 

>i (a), X4(*), 
4<a). 

■ 6 (*). 


distance of 3 miles around the coasts of British India. The soil 
of the beds of bays, gulfs and estuaries prima facie belong to 
Government (2 Bom. 19). ’ 

(4) Claims to churs, etc. thrown up in smalt 
and shallow rivers how to be determined. — Cburs 
or sandbanks thrown up in small and shallow river, 
the beds of which with the jalkar (right of fishery) are 
private property, belong to the proprietor of the bed of 
tne river, subject, however, to the protisions in clause r 
of this section. (S. 4, Cl. 4) 
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Note. — Cl. I, S. 4, enacts thait in rivers not small and shallow 
and in the beds ot which the ownership of individuals have not 
been recognised but such ownership remains in the public, churs 
thrown up are an increment to the tenure of the riparian owneT 
to whose land they are annexed. Cl 4 on the other hand pro- 
vides that in small and shallow rivers, the beds of which are private 
property, churs thrown up belong to the proprietor of the bed of 
the river. In the one case the ownership of the bed of the river 
carries with it the right to the accretion, in the other the riparian 
ownership does the same (4 w. R. 54). Where the bed of the 
river belong to one person while the jalkar or right of fishery belong 
ro .mother, '‘whurs etc. thrown up in sipall and shallow rivers, the 
beds of which are private property, belong to the proprietors of the 
bed of the river and not to one who has mere jalkar. 


(5) Disputes relative to land gained by allu- 
vion or by dereliction of river or the* sea not 
provided fqr, how to be adjusted — in all other 
oases lamely in all cases of claims and disputes respect- 
ing alluvial Und. which are not specifically provided for 
by the above rules, the Court of Justice shall be 
guidtd (a) by the established local usage , if there be any 
applicable to the case or it not (b) by general principles 
of equity and justice. S. 4, Cl. 5). 


Recapitulation — The first section of the Regulation— after ft <con tffe T y 

specifying the subjects which called for legislation provides for the you can % the 

following cases viz : 1st, the throwing up of churs or small as f at( j 

islands in the middle of the stream or near one of its hanks ; 2ndly, ‘and cl* l 'of\ 

r he carrying away of portions of land by an encroachment of the 4 of Reg. XI 

river on one side and accession of the land at the same time or , v 

. , II L. 12 (a), 

in subsequent years gained by the dereliction on the sea-coast 


bordering the southern and the south-eastern limits of Bengal — t j ie 

enacts that the rules declared by the following sections shall have leading fro- 
ths force of law throughout the Presidency of Bengal. The 2nd 
secHon provides that local usage, wherever it exists, shall prevail, 1823' J 
The 3rd section provides that where there is no local usage, the C. U. 1907. 
general rules declared in the 4th section shall be applied to the 
• determination of all claims and disputes relating to lands gained elating to 
•8 
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the sea ? 

B. L, 1908, 
1901. 


rights to land by alluvion or by dereliction either of a river of the sea* The 4th 

gained by section is divided into five clauses. The 1st clause deals with 
alhimon or 

by dereliction land gained by gradual accession (*. e. alluvion in the proper sense 
of a river or of the word) and provides that it shall be considered an increment 
to the tenure of the person to whose land or estate it is annexed, 
subject to the right of Govt, to assess additional revenue upon it. 
The 2nd clause provides that the former rule shall not be applicable 
to cases of sudden avulsion where the identity of the land is not 
destroyed, preserving in that case, the lights in the original owner. 
The 3rd clause makes a <hur or island thrown up in a large navi- 
gable river (the bed of which is not the property of an individual ) 
or in the sea the propeity of the Govt., if the channel between it 
and the shore be not fordable, but provides that, if such channel 
he fordable at any season of the year, the L bur shall be considered 
an increment by alluvion to the tenure of the person whose estate i- 
most contiguous to it and shall be subject to the provisions of the 
1st clause. '.The 4th clause deals with dims in small rivers, the hu»K 
of which have lieen recognised as the property of individuals, giving 
them to the proprietor of the land of the river. And the 5th 
clause provides that in all cases of claims and disputes respecting 
lands gained by alluvion or by dereliction of a river or the sea, 
which are not specifically provided for by the foiegoing rules, the 
court shall be guided by local usage, if any be established a 1 * 
applicable to the cases ; and if not, by general principles «>f equity 
and justice. 

Reformation in Situ — The above rules are subject to a \erv 
important proviso introduced by courts of justice in consonance 
wuth (he general principles of equity and justice which the legisla- 
tion requires them to follow ( Vide clause fifth, Sec. 4). That pro- 
viso may lie briefly summed up as follows:- Where an estate i» 
gradually swallowed up by river or sea and it afterwards rcappcui# 
or over taping? on the old site and is capable of identification it is the property of 
^cauvf I opez l ^ e or ’2^ a ' owncT an <l not aT1 accretion to the estate to which it 

v. Madan is attached, unless there lias been an abandonment by the original 

Mohan with owner# 
reference to 

these two Leading Cate — La fez v. Madan Mohan Takttr ( 13 M. I. A. 

yf\ *191 5(b) 467) — The Plfi, Lopez had a big estate on the bank of the Ganges* 


Explain 
"ai cretion." 
Are the two 
principles of 
aerretion Of 
reformation 
in any case 
reconcilable 
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Ity gradual encroachment of the river, the whole of the estate was State if the 

swallowed up by the river and the estate of the deft, became the 

Umndary of the river. After several years, the water gradually down in 

receded and the land again became hard soil. The land has re- Lopez v - 

formed on the ascertained site of the Piff’s estate and is capable a ppH el t0 

of identification. The Plff. claims it as his property. The Deft., bed of small 

on the other hand, claims it as a gradual accretion to his estate by shallow 

virtu? of S, 4 of Act XI of 1825. Held by the Privy Council that B.L. 1912(a). 

as the land had never been abandoned by the Plff. and as it was (f au alluvial 

capable of identification, the Deft, coulcl not claim it under the ^f^of m 

Regulation. Sec. 4 Cl. I of Reg. XI of 1825 provides that where navigable 

land has been gained by gradual accession from the river or sea, rtver \ s an 
. 1 accretion to 

1 1 shill be considered an increment to the estate to which it is the property 

annexed. Now it is to be observed that this clause sneaks only of one person 

*»f oaf.: and not of confiscation of another’s property. The clause an<i tfie 

same time a 

obviously refers to the gain which a private person^ may make reformation 

from what is public property such as a river or sea belonging to on the identi- 

the Crown ; and not to any gain from what was private property. A p^perty^ 

statute is not to be construed as taking away a man’s property belonging to 

unless such an intention is clearly expressed. This case therefore, an ^her^ to 

falls outside the provision of Cl. I of Sec, 4 of the Regulation and fa ownership 

must be decided according to Cl. 5 by the rule of equity and justice, of the deposit 

Now the rule of English law, which is based on a principle founded ‘ 

on universal law and justice is that if a piece of land is gradually iqo6, 1908* 

swallowed up by the river and sea and is disgorged again, it What is 

becomes the property of the original owner, if it is capable of ^formathn^n 

identification. It is not to be’ understood, however, that property old site ? 

absorbed by the river is under all circumstances and after any lapse Who is cu- 
. , _ . , . titled to re - 

of time to he recovered by the former owner # w hen it reappears • formed land 

li may well lie that it may have been completely abandoned by the when it is 

owner so as to become a part of the public river or sea and in such a / 50 . fecietion 

to the land of 

i\ case it n\h.y by alluvion attach to the estate of another. But in 0 f an adjoin - 
this case, the Tiff. Lopez never abandoned the land. On the con- * n g estate ? 
traty he continued to pay Govt, revenue for the same and had the ^24^)^900 
description and measurement of his submerged mouza recorded by 1908, 
the State. The land now having reappeared on the old site and What is r ^or- 

Being capable of identification, Lopez is clearly entitled to it. ? 

• » 
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li, L. 1923(a), The principle is that if a subject hath land adjoining the sea/ and 

^ the violence of the sea swallow it up, but so that there be reasonable 
Who * s . . , , , , „ , 

entitled to marks to continue the notice of it ; or though the marks be defaced, 


entitled to 

reformation yet if by situation and extent of quantity and boundary of the firm 

^StatS&dis hmd 8411116 can ^ nown or ^ h ^ ky art or industry regained, 

<uss shortly the subject doth not lose his property. If it be freely left again 

the law laid by the reflex and recess of the sea, the owner may have his land as 

the^rivy before if he can make out where and what it was, for he cannot lose 

Council in the his property of the soil, although it, for a time, becomes part of 

* 1 ** VcuicM* sea anc * w ‘ l ^ n *h: Admiral’s jurisdiction while it so continued 
Thakur . (Hale, De Jure Maris, p. 15 ). This principle is one not merely of 

B. L. 1918 (£) English law nor a principle peculiar to any system of municipal 
1914 (h) 5 * aw ’ knt it is a principle founded on universal law and justice ; that 

1910(a) & (b), is to say that whoever has land, wherever it is, whatever may lie 

1911 (a), the accident to which it has been exposed, whether it be a vineyard 

1921 (suppl ) which is covered by lava or ashes from a volcano or a field covered 

1922 (b), by the sea or 'river, the ground, the site, the property remains in 

1923 (a), t h e original owner. This is called the doctrine of reformation in 
XVhat do you ' sifu ant * il rests ll l )on the proposition that in contemplation of law, 


1922 (b), 

1923 (a), 
1925(a) &(b). 
What do you 


understand by land covered by waters is the same- as land covered by crops. The 
^reformation ow ncrship of lands submerged remains in the original owner, who 
on ' old site" ? is deemed lo.be in constructive possession thereof, unless there has 
Land belong- f, een an abandonment bn his fart , and the land after reappearance 
^Uluviated by becomes the propeity of the original owner inspite of Cl. 1., Sec. 
a public navi - 4 of this Regulation. (6 Cal. 725 ; 1*4 W. R. 424) but the identity 
gable river Q f t he site must be established whether by ancient maps and 
e don its ” document or by other evidence. (18 W. R. 113 P. C. ) Abandon - 
original site ment of claim on the part of the original owner must be established 
‘jPs^and ^Wlo ^ overt aCtS Cheating such an intention, and cannot be presumed 

/t entitled to merely because the land was under water for sometime and there 

get it ? Give was then no reasonable chance of the land alluviating in the near 
1 U? 1923(b), future. ( Ptr Mookhcrjee. J. in 3 C. L. J. 316 ). 

1926 (u). j Problem* : — (1) Criticise, in the light of the provisions of 

of Regulation XI of 1825, the following passage: “Mere submer- 
gence of land docs not infer a relinquishment by the holder. On 
the other hand, if he wishes to retain his right to the submerged 

land on the mere off-chance of their being reformed i h situ at 
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some' future date he must continue to pay year by year the assess- 
ment or rent.** B. L. 1927 (a). 

(2) Land is reformed on its original site, which, before it 
was washed away by the river, has been part of a perma- 
nently settled estate belonging to A. The reformation is 
contiguous to another estate belonging to B and is an accretion 
thereto. Both A and B claim the land. How would you decide 
the case ? B. L. 1912(b). Ans. — The reformation belongs to 

A. — See above. 

(3) A piece of land emerges after temporary submersion caused 
by the sudden and violent change in the course of a river. The 
land when it appears is found to be attached to the land of A, but 
before the diluvion it belonged to B, Both claim the land. How 
is the conflict of claims to l>e decided ? B. L. 1904. Sec above, 

(4) A is the owner of an estate on the banks of the Ganges. 
A definite portion of the estate was washed away by the sudden vio- 
lence of the current. It remained under water for sornf time and in 
consequence of the recess of the water from natural causes, appear- 
ed on the opposite bank, in contiguity with the property of B. It 
vvus again gradually washed away by successive inundations, and 
the whole gradually reappeared on the site whence it was first 
carried away but in such a manner that a small part of it became 
attached to an accretion to the property of C in the neighbourhood 
of property of A, What should be the ratio decidendi ( rule of 
decision ) in determining the rival claims of A, B and C ? 

B, L. 1909. See above. 

(5) A village was submerged and again reformed on the old 
site. The proprietor of the permanently settled estate of which 
it had formed a part continued to pay Govt, revenue. The refor- 
mation forms an island and is surrounded by *a channel which is 
not fordable. In the Govt, entitled to take possession of this 
newly formed island ? Give reasons. B. L. 1921 (a). See above. ] 

Adverse possession of churs — Adverse possession of churs 
fo* 12 years will be a bar to suit for possession of such lands ; nor 
is it a tenable contention that limitation begins to run only from 
the time that the lands are culturablc. On the contrary adverse 
possession can commence directly the land is in existence and may 
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be evidenced by any proved act of ownership e t g, gathering brush, 
wood, reeds, etc. (7 W. R. 23:.) 

4. Nothing in the above rules shall be construed 
(a) to justify any encroachments by individuals on the 
beds or channels of navigable rivers, or (b) to prevent the 
Magistrates or any other officers of Government who may 
be duly empowered for that purpose, from removing 
obstacles (i) which appear to interfere with the safe and 
customary navigation of such rivers or (ii) which shall in . 
any respects obstruct the passage of boats by tracking on 
the banks of such rivers, or otherwise. 

Nate : — This section seems to have been enacted in view of the 
supreme importance of preserving the public right of navigation 
unobstructed in navigable river. The Regulation lays down pro- 
visions by which the riparian owners on the banks of public navi- 
gable rivers become entitled to lands gained from such rivers : but, 
at the same time, it provides that such right would not entitle them 
to encroach \ipon the bed of such rivers or cause other obstructions 
to navigation. The section also imposes restrictions upon the 
owners of the banks of navigable rivers not to prevent the exercise 
of such rights on the riparian banks as the exigencies of the public 
right of navigation may require. 

“Any encroachment fay individual etc.” — The word en- 
croachment here means what is called purpresture in English law. 
A purpresture is an unauthorised erection in the bed of a navigable 
river by persons other than the owner of the soil. Purprestures 
are encroachments by making enclosures, quays, wharfs, piers, etc. 
in the soil the property of which is vested in the Crown. Encroach- 
ments on the beds of navigable rivers as contemplated by Sec. 5 
-are public nuisances within the meaning of Sec. 268 of the Indian 
Penal Code. But all encroachments upon the beds of navigable 
rivers are not nuisances ; such encroachments in order to be indicl- 
able must come within the four corners of Sec. 268 I. P. C. If evi- 
dence adduced in any case fails to bring the obstruction complained 
of within the definition of a public nuisance or under the provi- 
sions of Sec. 283 of the I. P. C. they would not be held illegal. 
In this respect the law of India differs from the law in England 
where an encroachment on the bed of a navigable river, ‘owned 
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■by the public is illegal perse whereas encroachment on such bed 
owned by a riparian owner must be shewn to be illegal by proving 
that such encroachment has interfered with the public or private 
right. But in this country, it would seem that the ownership of 
*he bed of a public navigable river by an individual would not 
make any difference in the application of the law. 

[Problem. — On the bank of a tidal navigable river a person 
■ >wing land wishes to construct on the foreshore of his land an 
embankment projecting into the river beyond the low water mark. 

Can he do so under the lav/ (a)when such embankment will obstruct 
■:he passage of boats tracking on the bank of the river ; (b) when 
it will not cause such obstruction ? B. ( L. 1910 (a) j 

Right of towing on bank of navigable rivers — The last What is the 
portion of Sec. 5 is that nothing in this Regulation shall be cons- 
trued to prevent Zil la Magistrate or any other officers of Govern- towing paths 
ment who may be duly empowered for that purpose from removing on f he bank 
obstacles which shall in any respect obstruct the passage of boats by ^ i) 
rowing on the bank of such rivers, or otherwise. Any obstruction 
that may be caused by the riparian owner to the right of passage 
over the bank of a navigable river for the purpose of tow r ing vessels, 
may be removed by a Magistrate duly authorised on this behalf. 

By this provision, the Regulation evidently means to declare that 
the public will have the right of towage on the banks of a navigable 
river, an obstruction to which will be Temoved by a Magistrate 
acting under Chapter X of the Cr. P. Code. The Regulation thus 
tecv>gnises the right of towage on the banks of navigable rivers. 

In this respect the law declared by the Regulations is in conflict 
with the law of England, according to which the public navigating 
a river has no right to demand a towing' path along the bank 
though such right can be exercised on the fot'eskore by the public. 

\ Vide G hose’s Law of Alluvion and Diluvion, Vol. II). 

Right ©f jalkar or fishery in tidal navigable river— The Discuss with 

recent leading case on the subject is Srinath Roy vs. Dinabandhu 

Sfn (42 Cai. 487 P. C. ). The Appellants were proprietors of ther a jalkar 

a several fishery * in a certain tidal navigable river in Eastern or exclusive 
right of 

* A several fishery is the right to take fish from waters flowing over fi $ h e ‘p* S ran t 
land beAnging to another. v *&C 
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Govt, in a ti- 
dal navigable 
river in Ben- 
gal extends 
to all tidal 
navigable 
rivers formed 
by (he river ; 
whether by a 
gradual 
change of 
course or by a 
suaden irrup- 
tion. 

B. L. 1926(a). 
A right of 
fishery 
follows the 
river , what- 
ever course 
it may take." 
Explain and 
illustrate. 

B. L. 1920 (b). 
“What is 
meant by a 
several 
fishery ? The 
fish follows 
the river and 
the fisherman 
follows the 
fish ." Illus- 
trate this 
expression. 
What is the 
rule in Eng- 
land as 
regards 
fishery rights 
when a river 
changes its 
course and 
cuts through 
the land of a 
neighbouring 
owner ? 

Has the rule 
been applied 
here ? If not % 
state the rea - 


Bengal and had been in possession of the same under a Govt, 
grant for many years. Subsequently a channel was broken by the 
river though the Respondents' land. The Appellants claimed the 
exclusive fishery in this channel also as falling within the up stream 
and down stream limits of their several fishery and alleged that the 
Respondents were trespassers when they fished* in it. The Respon- 
dents justified their claim to fish in the channel of which they 
owned both the bed and the banks as* part of their rights as owners 
of the subjacent soil. Held that the Appellants were entitled to an 
exclusive fishery in the disputed channel also. Their Lordships of 
the Judicial Committee reviewing the whole series of decisions in 
Bengal on the subject from 1807 to 1905 observed : “It must now 
be taken as decidtd in Bengal that the Govt.’s grantee can follow the 
shifting river for the enjoyment of his exclusive fishery as long as the 
waters form part of the river system within the upstream and down- 
stream limits of his grant, whether the Govt, owns the soil subja- 
cent to sucl^ waters as being the long-established bed or whether 
the. soil is still in a riparian proprietor as being the site of the rivet's 
recent encroachment. “The analogous rule in the United Kingdom 
connecting the subjects’ right to an exclusive fishery in tidal 
navigable waters with the limits of the Crown's ownership of the 
subjacent soil, is the result of conditions partly liisorical and partly 
geographical which have no counterpart in Lower Bengal,' 4 where 
above all the difference, indeed the contrast, of physical conditions 
is capital.” 

Note : — In a several fishery, a person has the exclusive right 
of fishing in water covering land which does not belong to himself. 
Jalkar or the right of fishery may exist in India as an incorporeal 
hereditament and as bright to be be exercised. op tty land of 
another. (20 W. R. ‘44). A Jalkar (right of fishery) is immovable 
property within the definition of immovable property as set out in. 
the General Clauses Act : it is a benefit arising out of land covered 
by water. It is so, for purposes of S. 106 of the Transfer of Pro- 
perty Act also, (no Cal, 446). A Jalkar or right of fishery d6es 
not import any interest in the soil itself and is therefore not an> 
interest in land (9 Cal. 18). 

A right of Jalkar in a public navigable river can. exist apait from* 
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the right to the bed of the river but the right of fishery in a son why this 

non-tidal and non-navigable river is dependent on and incidental no * ^ een 

done* 

to the ownership of the soil or bed of the river, (to C. W. N, 540), 1921(a)* 

The right of fishing in a tidal navigable river, as also the bed of 19*7 {&)• 
the ri\er itielf may be granted by the Govt, to private individuals 
to be held by them as private property, subject, of course, to the down by the 


right of navigation and such other rights as the public have in 
river. (2 Bomb, 19 ; 12C..W. N, 105). 


the Privy Couneif 
in the case of 
Srinath v. 


A general right of fishery in a river, when not otherwise pi na ha n dhu 

{■42 Gal, 409) 

defined, is restricted to the channel of the river and waters \ tt 1918(b), 

considered to form part of it, not extending to adjacent lakes and I 9 22 ( a ) : 

other pieces of water occasionally supplied by overfloodings of the 

river but not actually connected with the channel of it. (2 Sev. public navi - 

Kep. pp. 463, 465 & 467 — note). If a river shifts its course leaving gtsble f'tver 

lakes, Mas or sheets of water in its old bed, the grantee of the jrotn^ke^right 

exclusive right of fishery in the river retains that right over such to the land of 

lakes and dobas as Ions as these latter remain inPcommunication ^ ie ; ^ vr or 

, . mutt it neces- 

with the mam channel at all seasons of the year, ( 33 Cal. 15) sarily follow 
Where it is found that a piece of water which was at one time a that right ? 
part of the bed of the river, is still connected with it, although 
the connection may dry up in the hot weather, the person who answer . 


has fishing rights in the river is entitled to the fishing rights in the 
'•aid water. (302 Cal. 1141 ) In 12 C. W. N. 559, it has been 
held that when on acount of the change in the course of a public 
navigable river, an arm of the river ceases to be an arm of the 
flowing river, the person who had a right of fishery in the river 
ceases to have any right to it. 

The Jalkar or right of fishery in a navigable river is not affected 
by reason o&the river having merely changed its course, (17 Cal. 
963) fot when a river changes its course fishery rights continue to 
subsist in the river in its new course. (12 C. W. N. 105, 1 Morley’s 
Digest, 561). Such rights depend on identity of the river in which it 
is enjoyed and are not confined to such waters of that river as are 
♦superimposed on the very land once owned by the grantor of 
the Tight, 

[ Problem : — Government grants to X the right of exclusive 
fishery over a portion of a public navigable river. After the settle- 


B. L. 1924 (a)j 
"The right 0/ 
fishery when 
once created by 
Government 
is forever 
enjoyable 
only in waters 
that continue 
to flow pre- 
cisely over the 
ground which 
was in the 
Crown at the 
: date of the 
grant." Dis - 
, cuss the pro- 
position 
supporting 
your answer 
by authorities * 
B. L. 1918(a)* 



BENGAL REGULATIONS. 


.122 

Explain the 

expression 

“Julkar." 

B. L. I 923 (W, 
*9*5 (a)- 

“The right of 
fishing is 
indissolubly 
connected with 
the right of 
the soil subja- 
cent to the 
water in 
which the 
fishing right 
enjoyed." 

B. L. 1924(b). 


Give a yhort 
account of 
the circum- 
stances under 
which the 
Patni Regula- 
tion was 
passed. 

B. L., 1906. 

P. S. gave 
''zemindars 
power to 
grant leases 
of their lands 
on terms 
most condu- 
cive to their 
interests. 

Reg. 44. 

1793 
imposed 
the limitation 
that Jama 
should not be 
fixed for * 
a period 
exceeding 
10 years. 

In practice, 
however, 
leases at a 


ment by a sudden change in the course of the river, a navigable 
channel is formed which flows over the land of X. Discuss,* with 
reference to case-law, the lelative jalkar of X and Y in the new 
channel. B. L. 1926 (b). ] 


Bengal Patni Taluk Regulation. 

( VIII OF 1819. ) 

Object and Policy of the Regulation.— -By the 

rules of the Per mandat.. Settlement, the proprietors of 
estates paying revenue to Government, were declared 
entitled to make any arrangements for the leasing of 
their lands in taluk or otherwise, that they might deem 
most conducive to dieir interests. But by the Regula- 
UonXlTV of 1793, all such arrangements were subject- 
ed to two. limitations — first } that the jama or rent should 
not be fixed for a period exceeding 10 years; and secondly , 
tfijafiu-Case of a sale for Government arrears such leases 
or arrangements should stand cancelled from the day of 
saTe. Tn' practice, however, the grants of taluks, and other 
leases at a rent fixed in perpetuity had been common 
with the Zemindars of Bengal inspite of the above Regu- 
lations. The provisions of Section 2, Reg. XLIV, 1793, 
by which the period of all fixed engagements for rent 
was limited to to years, have been rescinded by Section 
2, Regulation V, 1 81 ^ and in Reg. XVIII of the same 
year, it is more distinctly declared that Zemindars were 
at liberty to grant tahks or other leases of their lands, 
fixing the rent in perpetuity at their discretion, subject, 
however, to the liability of being dissolved on sale of the 
grantor’s estate for arrears of the Government revenue. 
But neither Regs. V and XVIII of 1812 nor aijy other 
declaration ever declared whether tenures i# existence at 
the time and held under covenants or engagements 
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entered into by the parties in violation of the rule of Sec. 111 

2, Reg. XL 1 V, 1 795, should, if called in question, be hadbe*/ 
<leemtd invalid and void as theretofore. This point, it common, 
has been deemed necessary to set at rest by a general Reg. VI of 
declaration of the validity of any tenures that may be V^ 2 / escin ’ 
now in existence, notwithstanding that they may have Station 
been granted at a rent fixed in perpetuity or for a longer but* omitted 
.term than ten years, while the rule fixing this limitation to declare 
to the term of all such engagements and declaring null the validity 
and void any granted in contravention thereto was in or otherwise 
force. Further more, in the exercise of the privilege 
conceded to the Zemindars under direct engagements contravention 
with the Government there has been created a tenure of Reg. 44 of 
which had its origin on the estates of the Raja of Burd- 1793. 
wan but has since been extended to other Zemindaries, This 
the character of which tenure is, that it is a taluk created y^ltdit^of 0 
bv the Zemindar to be held at a rent fixed in perpetuity such inures 
by the lessee and his heirs forever. The tenant is called (See sec. 2). 
upon to furnish collateral security for reitf and for his In excercise 
conduct generally, or he is excused from this obligation ofthepri- 
at the Zemindars discretion ; hut even- if the original ^to^'zeniin 0 * 1 " 
tenant be excused, still in case of sale for arrears or other a ars for lens- 
operation leading to the introduction of another tenant, ing of their 
such incumbent has, always in practice, been liable to be lands, there 
so called upon at the option of the Zemindar. By the bas been j 
terms also of the engagements interchanged, it is among- created a 
st other stipulations provided' that m case of an arrear ha(1 its o rigin 
occurring the tenure may be brought to sale by the 0 n the estate 
Zemindar and, if the sale do not yield a sufficient amount of Raja of 
lo make good the balance of rent at the time due, the Burdwanj 
remaining property of the defaulter shall be further tb e character 
answerable for the demand. These tenures have usually it ,s 

been denominated patni taluks and it has been a com* \ s a perpetual 
mon practice of the holders of them to under-let on pre* lease granted 
cisely similar terms to other persons, who, on taking such ty Zemindar 
leases, went by the name of darpatni talukdars. These *° ** 
again sometimes similarly under-let to sefatnidars and the h^ e fo r n eV er S 
■conditions of all title-deeds vary in nothing material from a t a rent 
*the original engagements executed by the first holder. In fixed in per- 
these engagements, however, it is not stipulated whether petuity ; (2) 
the sale thu$reserved to himself by grantor is lor his own the 
benefit or for that of the tenant, that is whether, in case t0 
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nish collateral 
security for 
rent as well as 
for his conduct 
generally ; 

(3) it may be 
brought to 
sale for 
arrears for 
which other 
properties of 
defaulter are 
also liable. 
Common 
practice of 
underletting 
on similar 
terms. 

Pfttni Reg. 
passed with 
a vfew-^- 

(1) to regulate 
the nature of 
patni -taluk ; 

(2) to declare 
the legality of 
the practice 
of under- 
let ting 

{ oxcercised 
by patnidars 
and others ; 

(3) to make 
provision for 
protection of 
under -lessees 
from collu- 
sion of his 
landlord with 
the Zemindar 
or other for 
his ruin ; 

(4) to secure 
just rights 
of Zemindar 
on sale of the 
patni under 
the Reg ; 

(5) to lay 
down the 
procedure 


the proceeds of sale should exceed the Zemindar's demand 
of rent, the tenant would be entitled to such excess ; 
neither i* the manner of the sale specified, nor do the 
usages of the country nor the regulation of Govt, afford 
any distinct rules, by the application of which to the speci- 
fied cases, the defects alluded to could be supplied or the 
points of doubt and difficulty involved in the omission 
be brought to determination in a consistent and uniform 
manner. The tenures in question have extended to the 
several Ziftahs of Bengal and the mischiefs which have 
arisen from the want of a consistent rule of action for 
the guidance of the Courts in regard to them have been 
productive of such confusion as to demand the interfe- 
rence of the legislature. It has accordingly been deemed 
necessary to regulate and dehne the nature of the 
property given and acquired on the creation of a patni 
taluk as above described, also to declare the legality of 
the practice of under-letting in the manner in which it 
has been exercised by the patnidars and others, estab- 
lishing at t^e same time such provisions as have appear- 
ed calculated to protect the under lessee from any 
collusion of his immediate superior with the Zemindar 
or other for his ruin as well as to secure the just rights 
of the Zemindar on the sale of any tenure under the 
stipulations of the original engagements entered into 
with him. It has further been deemed indispensable to 
fix the process by which the said tenures are to be 
brought to sale and the form and the manner of 
conducting such sale ; and whereas the estates of 
Zemindars under engagements with Govt, are 
liable to be brought to sale at any time for an arrear in 
the revenue payable by monthly kists to Govt, it has 
seemed just to allow any Zemindar who may have grant- 
ed tenures witn a ‘stipulation of the rights to sell for 
arrears the opportunity of availing himself of this means 
of realising his dues in the middle of the year as well as 
at the dose, instead of only at the end of the Bengali year 
as heretofore allowed by the Regulation in force. It has 
further been deemed equitable to extend this rule to alf 
cases in which the right of sale may have been reserved,, 
even though, in conformity with the Regulations hereto- 
fore in force, the stipulation for sale contained m,*he 
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engagements interchanged may have restricted such sale «f » le a « d 
to the case of a demand of rent remaining unpaid at “* e * orm 
the close of the Bengali year. The. following rules have ^ductinL 
accordingly been enacted by the G. G. in Council to the. sale ; 
tike effect from 3rd September, 1819, throughout the (6) to allow 
several districts of the 'rovince of Bengal including the 7 -emindar 
Midnapur (S. ,, Praambla, , 

Origin and Nature of Patni Taluk*— At the Permanent middle as well 
Settlement Government by abdicating its position as exclusive as at the end 
possessor of the soil and contenting itself with a permanent rent- extend 

charge on the land, escaped t hence- for ward the labour and risks the right to 
attendant upon detailed mofussal management. The Zemindars midyear and 
were not slow to follow the example set them and immediately leases 
began to dispose of their Zemindaris in a similar manner, more where year- 
especially as the system afforded them the only means of escape end sale only 
from the ruin threatened by the high assessment of land revenue ar- ** 

made at the time of the Permanent Settlement. TJje Patni Taluks count of the 
had their origin in the estates of the Maharaja of Burdwan. The °/ a i u } iS 
estates of the Maharaja wore saved by tbe creation of these patni- & I„ 1912(d). 
taluks. The assessment of land revenue on the estates settled What is a 
with the Burdwan Raj was v;ry high. > or easy and punctual ^”3^/ 

realization of rent, leases to middle men in perpetuity and at fixed 1902. 

rent were granted to a large number of intermediaries, who were Describe a * 
, , . . . _ , t , , Patni taluk 

thus made proprietors in the same way as the Govt, has made the s t a tj Hk r 

Maharaja of Burdwan a proprietor. By degrees the system ex- prominent 

tended to other Zemindnries and by the year 1819 there was so 

very large number of patni taluks, especially in the districts of What were 

Hooghly, Burdwan, Bankura, Nadia and Purnea, that they were the rights 

formally legalised by Regulation VIII of that year and means were 

afforded to the Zemindars of recovering arrears of rent from their by Patni Jars 


patnidars almost identical with those by which the demands of 
■Govt, revenue were enforced against themselves, (Tagore Law 
Lectures, 1895 ; Roy’s Patni Sale Law p. 4.) 

4 The original meaning of the word “patni" seems to be “settled" 


upon passing 
0/ Reg. VIII 
of 1 iq in 
supersession 
of the limi- 
tations im- 


and patni taluk means a dependent tenure settled in perpetuity at P° s *d ^ 

'fixed rent. The ^expression patni taluk prima facie conveys an m 

hereditary and transferable interest in land liable to summary sales, subsequently , 
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on the powers 
of the Zemin- 
dars to create 
under- 
tenures ? 

B. L. 191 1 (6). 
Can the Sent 
of a patni be 
realised 
otherwise 
than under 
Reg. VIII of 
i8iq ? 

B. L. 1916(6), 
1921 (suppl.), 
1924 (<*). 

State the 
general cha- 
racteristics of 
Ratns Taluks. 
B. L. 1922(6), 
1926 (a). 

What are the 
principal 
incidents of 
a patni taluk ? 

B. L. 1925(a). 


under Reg. VIII of 1819 for arrears of rent. This liability to- 
summary biennial sales at the instance of the Zemindar is a feature 
which distinguishes the patni taluks from other permanent tenures. 
But it must be remembered that the summary sales may be availed 
of only in case of arrears of rent due on account of the current year 
(in case of mid-year sale) or of the year just expired ( in case of 
the first sale) and that the antecedent rents due for previous years 
cannot be realised by summary sale under the Regulation — they, 
being mere personal debts, must be recovered in the same way as 
other debts by a rcgulaT suit in Civil Courts. The Zemindar lias, 
however, the additional right of bringing patni taluks to sale under 
the ordinary procedure laid down for other classes of tenures. 

“A patni taluk is heritable, capable of being transferred by 
sale, gift .or otherwise at the discretion of the holder answerable 
for his personal debts and subject to the process of the Civil Court 1 ' 
in the same manner as other immovable property. A patni taluk 
is not liable to lie cancelled for default in payment of the rent there- 
of, but the tenure may be brought to sale bv public auction and the 
defaulting patnidar is entitled to any surplus sale proceeds beyond 
the arrears of rent due thereupon. A patni taluhdar is entitled 
to let out the lands composing his taluk in any manner most con- 
ducive to his interest and any engagements entered into b> such 
talukdar with others are legal and binding between the parties 
to the same, their heirs and assignees: provided, however, that 
no such engagements shall operate so as to prejudice the right of 
the proprietor to hold the patni taluk answerable for any arrear of 
his rent in the state in which he granted it and free of all incum- 
brances resulting from the act of his.tenant, the patnidar.” (Field) 

A patni taluk cannot cover lands of more than one estate. It 
is quite clear that a patni taluk being the offspring of an estate 
cannot be more extensive than the estate itself. (Board's Mis. 
Pro. 214, 1889 ). 

Where a Patni taluk already exists, the Zemindar cannot again 
let out his land in lease of any kind. (Board’s Mfc. Pro. 128, 1S82)/ 
A patni taluk is liable to annulment on the sale of the parent 
estate for arrears of revenue unless protected by Common or Special 
registry provided for in Ss. 37 and 39 of Act XI of 1859. 
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Can proprietors of temporarily settled estate ereate What are the 
panni. — A patni taluk cannot be created by the proprietor of a 
temporarily-settled estate. A patni taluk has been defined in the Patni tenure 1 
Preamble to this Regulation as a taluk created by the Zemindar to Ts a proprietor 
be held at a rent fixed in perpetuity by the lessee and his heirs for ^aril^settUd 
ever. Consequently, it cannot be created in a temporarily-settled estate cornpe - 
estate. The proprietor of a temporarily-settled estate may create a *° ^ reate 

m • m m % m ^ 

permanent tenure, because his own proprietary right is permanent, f a j u & ? 
but he cannot create a permanent tenure at a fixed rent, because B. L. 1919^) » 
his own engagement with Govt, as regards the amount of his 
assessment is not a permanent one. (Board's Proceedings 
No. 196, 1881 ). 

Can a Hindu widow create putni. — A Hindu widow can Who ran 

create a valid patni on her husband’s estate, if there is legal neces- ? 

sity to justify the alienation. A Hindu widow is not a tenant for Can a Hindu 

life but is the owner of her husband's estate subject to certain widow grant 

a patm ? 

restrictions on alienation and subject to its devotying ujwn her Discuss, 

husband’s heirs on her death. If a Hindu widow grants a patni B.L, 1920(a), 

lease under her husband’s estate, the putnidar acquires no more 

than life-interest of the widow if there is no legal necessity to 

justify the lease. The grant of a putni by a Hindu widow without 

legal necessity is not void but only voidable and may be validated 

by the consent of the reversioner. Even when there is no legal 

necessity, a Hindu widow can validly create putni on her husband’s 

rotate which has devolved on her, with the consent of the next 

reversioner. (13 C. W. N. 201: 10 Cal. 1102 ; 22 Cal. 354; 

25 Bom. 129). The consent of the reversioner is effective even, 
when given after the execution of the deed of transfer. ( 12 C. W. 

N. 74, P. C. ) In order to set aside a putni lease granted by a 
Hindu widow, the reversioner must bring* a suit w’ithin 12 years 
from the date on which the cause of action arose. 

It is doubtful if a proprietor’s widowed mother can grant a valid 
permanent lease. ( See 13 W. R. 267 ). In 32 Cal. 669, there is an 
tetter dictum that a lease granted by the proprietor’s widowed mother 
in the course of the management of an estate is only voidable ant? 
that if it is granted for legal necessity, it is absolutely good and 
cannot be set aside. 
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Creation of Patni by Mikmedia wHow*— Although 
according to Mahomedan law the mother of a minor is not the 
guardian of his property, yet, if she deals with the minor's estate 
as his defacto guardian, her acts, if they are for the benefit of the 
minor should be upheld in the absence of fraud or any other element: 
of that nature. (34 Cal. 36, 65). 

Creation of Patni by Shebait. —A grant of a patni lease by 
a shebait of a debutt tr estate is not necessarily void, provided that 
it is made on account of unavoidable necessity. In this respect 
the power of a shebait is similar to that of a manager of a minor's 
property. A permanent lease of debutter property is void if it is 
not executed for legal necessity (36 Cal. 1003 P. C., 12 C. W. N.) 
The period of limitation in such cases is governed by Sec. 10 jind 
not Art. 134 of the Limitation Act. 


* Can a inter - 
mediate inter - 
est be created 
between a 
Zemindari 
and a patni 
tenure ? 

Give 
i reasons . 

'fl. T.. 1924(a), 


Intermediate interest between Zemindari and Patni — An 

intermediate interest can be created between a Zemindari and a 
patni. [ 9 C. W. N. 656 ; 7 C. L. J. 23, notes-portion ; Nilambar 
Ghost v. Mir Mahachanuddin (34 C. L. J. 77).] The contrary view 
has, however, been held in 14 C. W. N. 389, and 50 Cal. 146 wheTe 
it has heen held that a Zemindar cannot lawfully create a permanent 
tenure between his own interest and a patni taluk of the first decree. 
“Having regard *to the provisions of the Patni Regulation, it appears 


that there cannot be any intermediate tenure between a Zemindari 


and a patni. So, where a Zemindar grants a lease abovr a patni, 
it should be construed to be only an assignment of the rent payable 
to the Zemindar and there is no relationship of landlord and tenant 
between the so called lessee and patnidar.” (Sen's Bengal Tenancy 
Act, p. 61). See also 50 Cal, 146. 


Patni if governed by Bengal Tenancy Act x—Prima-facie 
a patni lease comes within the purview Of the Transfer of Property 
Act. ( 28 Cal. 744 ). But a patni tenure consisting of agricultural 
or horticultural lands is governed by the B. T. Act. (20 C. L. J. i.) 
A patnidar in order to come within the purview of the B. T. Act* 
must be a person under whom the occupants of land must occupy 
the same for agricultural or horticultural purposes. When a patni 
is governed by the B. T. Act, nothing in that Act shall affect* any 
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enactment relating to patni tenures,' in so far as it relates to those 
enures. [ See Sec. 195 (e), B. T. Act. ]. 

2 (1) Any leases or engagements for the fixing of Leases fixing 
rent now in existence, that may have been granted or rent in perpe- 
ronduded, for a term of years, or in perpetuity, by a | uit y for a 
proprietor under engagements with Govt, or otto person J 0 e ™ 
competent to grant the same, shall be deemed good and declared valid 
valid tenures according to the terms of the covenants or though exc- 
engagements interchanged, notwithstanding the same cuted while 
may have been executed while Sec. 2, Reg. XL I V of $* L 2 .\£ e 5 - 
T793, (which limited the period for which it was lawful * 
to grant such engagements to 10 years and declared all f t , rce# 
that might be entered into for a longer term to be null 
and void) was in full fv rce and effect ; and notwith- 
standing that the stipulation of the said leases may be 
in violation of the rule in question. 


tenures . 

B.L. 1910(4). 
Patni Taluks 


(2) Bui nothing herein contained shall be held to Lease -hall 
exempt any tenures held under engagements from pro* however stand 
prietors of estates paying revenue to Govt.from fhe liability cancelled 
lo be cancelled on sale of the said estates for arrears of revem,e 
the said revenue, unless especially exempted from such Write a short 
liability by any other specific rule of the Regulations in essay on the 
force. (S. 2). «•«- . 

3 (1) Incidents of Patni Taluks— The tenures d A ent$ J^ atni 
known by the name of patni tal.it , as described in Sec. 
t of this Regulation, shall be deemed t!r be valid tenures 
In perpetuity according to the terms of tha engagements arc tenures 
under which they are held. They are "Heritable and in perpetuity 
capable of being transferred * by sale, gift or other* at * fix «f ^ 
wise at the discretion of the holder, as well answerable [^nJerablc^ 
for his personal debts and subject to the process of the answerable ’ 
Courts in the same manner as other real property. for debts and 

(2) Patni talukdars shall be compeiOTt to let out the 
lands comprising their taluks in any manner they may Courts. 

<Ieem most conducive to their interests and any engage- Discuss the 
ments so entered into by such talukdars with others shall incidents 
be legal and binding between the parties to the same, °f a Patm 
th£ir heirs and assignees : Provided^ however, that no such b!TTi926(4L 
.. ■ Patnidars 

* A transfer of his tenure by a patnidar is not binding on the Zemindar, competent to 
unless made strictly in accordance with the provision of this Regulation under-let ill 
• i 13 M. P'A. 160 ). an y manner 



no 

most condu- 
cive to their 
interest. 

What is a 
Paint taluk ? 
Indicate its 
main inci- 
dents nnd 
point out in 
what respect 
it differs ' from 
an indepen- 
dent taluk . 

B. L. 1902. 

Is a patni 
taluk liable 
to cancelment 
or forfeiture 
by law or by 
agreement for 
nonpayment 
of rent ? 

B. L. 1904. 
Patni tenures 
are not void- 
able for 
arrears but 
liable to be 
bold by public 
auction, the 
« patnidar being 
entitled to 
surplus sale 
proceeds. 
What are the 
respective 
dutieSy rights 
and liabilities 
of the Zemin- 
dar under the 
Regulation ? 
B. L. I 9 I 3 (*). 
Inferior 
tenures held 
under similar 
title-deeds 
will be dceft* 
ed to confer a. 
similar inter- 
est to that 
provided for 
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engagements shall operate to the prejudice of the right 
of the Zemindar to hold the superior tenure answerable 
for any arrcar of his rent in the state in which he granted 
it and frSe of all incumbrances resulting from the act of 
his tenant. 

r (3) I*l| cascs °f an arrear occurring upon any patni 
tenure, itfmall no{ be .liable to he^cancelleri for the same , 
but the tenure shall be brought to sale ny pubiic auction, 
and holder of the tenure will be entitled to any excess 
in the proceeds of such sale beyond the amount of the 
arrear of rent due, subject, however, to the provisions 
contained in S. 17 of this Regulation. (S. 3). 

Note. — The nature of the property given to a patnidar is defined 
in this section. In this and in the following' two sections the 
legislature has described the respective rights, duties, and liabilities 
of a patnidar and a Zemindar. 

4. If the holder of a patni taluk shall have under-let. 
in such maimer as to have conveyed a similar interest 
to that enjoyed by himself, as explained in the Preamble 
(Sec. 1) to this Regulation, the holder of such a tenure 
shall be deemed to have acquired all the rights and 
immunities, declared in the preceding section to attach 
to patni taluks, in so far as concern the grantor of such 
under tenure. The same construction shall also hold in 
the case of patni ^taluks of the third or fourth degree. 
(S. 4). 

5. (1) The "right of alienation having been declared 
to vest in the holder of a patni taluk, it shall not be^ 
competent tc(%ie Zemindar or other superior to refuse to 
register and otherwise to give effect to such alienations 
by discharging the party transferring its interest from 
personal responsibility and by accepting the engagements 
of the transferee. * In conformity, however, with estab- 
lished usage, the Zemindar or other superior shall be 
entitled to exact a fee upon every such alienation, and 
the rate of the said fee is fixed at two per cent on the 
jama or annual rent of the intertest transferred, until the. 
same shall amount to Rs. 100, which sum shall be the 
maximum of any fee to Se exacted on this account, ^he 
Zemindar shall also be entitled to demand, substantia^ 
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security from the transferee or purchaser to the amount of patni-tataks 
half the jama or yearly rent, payable to him from the *i* 
tenure transferred, the condition of furnishing such not'entTtted ' 
security on requisition being understood to be one of the to refuse to 
original liabilities of the tenure. . give effect to' 

a transfer. 

(2) The above rules* shall apply equally to the But may de- 
case of a sale made in execution of a decree or maT *d l» s fee. 
judgment of court, as to all other alienations ; but it Fee fixed ar 
shall not applv to the case of sale for an arrear in the the 

rent due to the Zemindar or other superior under the maximum 
Regulation. The purchaser at such a sale shall be entitled Rs. 100 . 
to have his name registered and to obtain possession Ma Y also tle * 
without fee, ' though of course , liable to fed called upon ™ t an ^ s S fe 11- s 
to give security under the conditions of the tenure hjfthe *** 
purchased. ($. 5). jama. Above 

Transfer of Patni tenure — St. 12 and 13, Bengal Tenancy ru * cs , t0 a PP*V 

to sates m 

Act. — Sec. 12 (Voluntary transfer of permanent tenure) and Sec. execu tj on and 
13 (Transfer of permanent tenure by sale in execution of decree all alienation*, 
other than decree for rent) of the Bengal Tenancy Act do not ™^ke on 
apply to patni tenures. Sec. 195 (e) of the Act provides that arrears, 
nothing in that Act shall affect any enactment relating to patni What are the 
tenures, in so far as it relates to those tenures. Under Secs. 5 and 0 f 

6 of the Patni Regulation* application has.to be made for registra- a Zemindar 


tion of the transfer of a patni tenure in the Zemindar’s sherista and °£ on J 
the landlord is entitled to a fee of 2 per cent, on the annual rent t ke transferor 
of the tenure transferred. As this Regulation is not affected by and the 

anything in that Act, the registration of transfers of patni tenures ( gree ^f a 
. , , . Jratni on the 

must continue to be made in the Zemindar s sherista, and not by other y under 


the official machinary provided by the B. T. Act. On this point FV /7 of 

the High Court remarked as follows : ‘The Bengal Tenancy Act fransferofa 

has introduced what may be called a system of public official Patni by 

registry of trasfers of permanent tenures, under which the landlord’s voluntary 

fee has to be paid to, and the notice of transfer to be served on, ^ f - n ^ xein . 

him through the medium of the District Collector, while, under tion of a 

the law relating to patni tenures, the registration of transfers is ******? S? 

Court r 


* r b. L. 1909. 

* The orovions as fep and security jo i not ap ply ^b^anj^rof a free- State some 
tional portion of a patni nor to any alienation other, than; that of. the. entire Special fea- 
Interest. ’See'secTST v tureS of a 
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flatni taluk. 

Is a stipula- 
tion in a 
patni lease 
that on non - 
payment of 
rent the . 
patni will be 
forfeited 
valid ? 

B. L. ’19 (a). 
In a patni 
lease there 
was a stipula- 
tion that in 
case of non- 
payment of 
rent by the 
patni Jar, the 


of a private nature, as it has to be made in the sherista of the 
Zemindar, and the prescribed fee has to be paid or tendered 
directly to him without the intervention of any public officers. If 

this dual system be in force, then the purchaser would have 

the option of following the procedure provided in Sec. 13 or the 
Bengal Tenancy Act instead of proceeding under the Patni 
Regulation — a procedure which is clearly in derogation of the 
right of the Zemindar, under Regulation VIII of 1819, to have the 
transfer registered in his books in accordance with the rules therin 
laid down, and which, therefore, affects an enactment which is 
specially saved from the operation of the Bengal Tenancy Act 
by Sec, 195 (e)of that Act. We think, therefore, that Sec. 13 
of the Bengal Tenancy Act does not apply to Patni tenures.** 
(17 Cal. at pp. 167, 168). Por the same reasons Sec. 12 of the 


tenancy would 
he forfeited. 

Is the x slipulu * 
- lion valid ? 
Discuss . , 

B. L. *2i(aj. 

S. 3 ( 3 ) 

supra.] 

Can a Zemin- 
dar refuse to 
itfive effect to a 
transfer of a 
Patni taluk ? 

A patni is 
sold in execu- 
tion of a 
decree. The 


Bengal Tenancy Act does not apply to Patni taluks as Secs. 5— 7 
of the Regulation VIII of 1819 apply to voluntary transfer of 
patni tenures, nand not to transfers by sale in execution of decrees 
or on succession. But both Secs. 12 and 13 of the Bengal Tenancy 
Act have been held to apply to darpatnis, since Sec. 195 (e) of 
the Act does not exclude darpatnis from the operation of that Act. 
(18 Cal. 300). 

Successions to Patni tenures : Ss. 15 and 16, Bengal 
Tenancy Act — Sec. 5 of <he Regulation lays down that upon 
alienation the Zemindar or other superior shall be entitled to exact 
a fee at the rate of 2 p. c. on the jama or annual rent of the 
interest transferred. It may, therefore, seem that the law does 


purchaser does no t subject a successor to a patni tenure by inheritance to the 
with°tfa rules P a y ment an y ^ ee * ^ ut that * s not S(J - According to Secs. 15 and 


16 of the Bengal Tenanacy Act (VIII of 1885), on succession to 
the patni tenure the heft is bound to give notice of the succession and 


laid down in 

S. 5 of Reg. 

\vhat I( * % P a y tf 10 requisite landlord’s fee to the Zemindar through the 


courses are Collector and until he does so he will not be entitled to recover 
\ Zemindar ^ rent * rom h * s tenants ky suit, distraint, or other proceeding. 
C.U. 1921 (a). Sections 15 and 16 of the Bengal Tenancy Act apply to Patfli 
- 4 , By C and tenures. Sections 195 (e) of the Act lays down that nothing in the* 
ewers in equal ^ ct s * ia ^ a ^ ect an V enactment relating to patni tenures, so far as 
i ha*e\of a it relates to those tenures. As the Fatni Regulation, VIII of 1819 
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in tlie 
follows 


provides no procedure for registration of changes by succession, it certain patni, 

follows that the application of the sections would not affect any- ^ TS 

thing in that Regulation, and therefore, Secs. 15 and 16 apply to an d £ ^ ave 

the registration of succession to patni tenures by inheritance. complied with 

Section 15 of the Bengal Tenancy Act enacts that “when a 

succession to a permanent tenure takes place, the person succeed- the B % T. Act 

ing shall give notice of the succession to the Collector in the pres- but B and C 
. have not. A 

eribed form for the sendee of the notice on the landlord and shall / brings a suit 

pay to tne Collector the landlord’s fee prescribed by Sec. 12 together/^ the entire 

with the costs necsssary for its transmission to the landlord and the **^*^0^ 

Collector shall cause the landlord's fee to be transmitted to, and the making B, C 

notice to Ihi served on, the landlord named in the notice an d & parties 

prescribed manner.” Sec. 16 of the Act runs as ^the^ui^on 0 

“A person becoming entitled to a permanent tenure by the allega- 

Miccession shall not be entitled to recover by suit, distraint or other they 

have decant d 

proceeding any rent payable to him as the holder of the tenure until ,f 0 j 0 i H w ith 
the Collector has received the notice, fees anil cost* referred to in him as plain- 

the last foregoing section,” [For notes on these sections vide 

Author’s Student’s Bengal Tenancy Act, 5th edition]. dispose of the 

Secs, 5-6 of the Patni Regulation apply to voluntary alienations S7 * 7 ^ , 
only and not to .succession and transfers by operation of law. In [^Author'.** 
such cases, therefore, no registration in the Zemindar’s sherista is Students Ben- 
necessary. 8*1 7 cnancy 

6. (1) It shall be competent to the Zemindar or Zemindar may 
othci superior to refuse the registry of any transfer until refuse sar.c- 
the fee above stipulated be paid and until substantial 
security for the amount specified be tendered and 
accepted ; provided, * however, that if the security 
tendered by any purchaser or transferee should not be 
approved by the Zemindar and the party tendering it 
shall be dissatisfied with such rejection he shall be 
competent to appeal therefrom by petition or common 
motion in the Civil Court of the district, which authority, Appeal to 
if satisfied of the sufficiency of the security tendered, Civil Court, 
shall issue an injunction ‘on the Zemindar to accept it When a 
and give effect to the transfer without delay. patmdar sells 

(2) The rules of this and of the preceding section tgj£*l an 
shall not apply to transfers of any fractional portion of landlord 
a patni taluk nor to any alienation other than that of refuse to 


tion to trans- 
fer till fee 
and security 
be tendered. 
Sufficiency 
of security, 
if contested, 
to be deter- 
mined by 
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register the 
transfer ? 

If he refuses 
to do so, what 
is the remedy 
of the trans- 
feree ? B. Lb 


the entire interest, for no apportionment of the Zemin- 
dar’s reserved rent can be allowed to stand good unless 
made under his special sanction. 

Note. — The true meaning and intention of this clause is not to 
make the alienation of a fractional portion of a faint taluk without 
W the sanction of the Zemindar absolutely void nor even to exempt the 
transferee from liability for rent jointly with the transferor, if the 
landlord chooses to recognise him as one of the joint holders of the 
Patni ; but only to prevent any splitting of the tenure and appor- 
tionment of the rent without the sanction of the landlord ( 3 C. W. 
N. 38.) A patni taluk cannot be divided except by an act of the 
sherista of the ^ err, i n ^ ar or hy an act recognised by him. A patnidar may gener- 
Zemindar, A ally transfer his tenure without the consent of the Zemindar, but 

Irlntto *th ie^ can on ty do so tn toto an( l transfer of a portion in no way 
Zemindar but affects the existence of the patni in its entirety or the rights of 


chased for 
Us. 10,000, a 
patni tenure 
from B the 
patnidar 
recorded as 
such in the 


the latter 
refuses to 
accept rent 
from him or 
to recognise 
him as his 
Patnidar on 
the grouna 
that B is not 
Tecorded 
Patnidar . 
What steps 
should A take 
in order to 
compel the 
Zemindar to 
accept rent 
from him ? 

B. L. ’ll (b) 
What is the 


the Zemindar. 


Effect of non-payment of fee and security.— The omission 
by transferee from a patnidar to pay the fee and security to the 
Zemindar does not however affect in any way his title. His rights 
are perfected upon the transfer by the patnidar and are not in any 
way contingent for their validity upon the peyment of the fee and 
the security. The only effect of the failure of the transferee to 
secure registration of his name is that the landlord is not bound to 
recognise his purchase, and may sell up the tenure in execution for 
arrears of rent obtained against the registered tenant. The status 
of a patnidar or darpatnidar does not depend upon registration by, 
or consent of, the Zemindars. (16 C. L* J. 301). The Zemindar 
is however not bound to accept payment of rent from an unregis- 
tered transferee of a portion nor he is bound to recognise any 
rule in regard deposit of rent made by such a transferee in his own name. The 
to the liability registration of name in the Zemindar’s sherista relieves the out- 
ffee and secu- * 2°' n £ P atn idar of all personal liability as to the payment of rent 
rity when (a) subsequent to the cessation of his possession while it enables the 
a patni is sold transferee to deal directly with the landlord and affords him better 1 
%U?(b) 9 sold opportunity of protecting his tenure. Unless a purchaser’s name 
under Reg. is registered in the landlord’s sherista, the landlord may recover 
VIII of 18 iq his rent from the registered patnidar. 1 
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Right «f Zemindar and Patnidar with regard to returned 
Chakran lands situated within the Patni : Sec. 48 of the 
Village Choukidari Act (VI of 1870) provides: — “All Choukidari 
Chakran lands assigned for the benefit of any village in which a 
panchyat shall be appointed, shall be transferred to the Zemindar 
of the estate or tenure in which such lands may be situated,** Sec. 
51 of the Act provides : — 4 ‘Such order shall operate to transfer to 
>.iich ZemindaT the land therein mentioned, subject to the amount 
■of assessment therein mentioned, and subject to all contracts 
theretofore made in respect of or by virtue of any person other than 
the Zemindar may have any right to any land, portion of his estate 
or tenure, in the place in which the land may be situate,** 

It is a general principal of law that unless a different intention 
is expressed or necessarily implied, a (transfer of property passes 
forthwith to the transferee all the interest which the transferor is 
then capable of passing in the property and in the legal incidents 
thereof unless therefore there is an express reservation, the patni- 
dar is entitled to the settlement of the resumed Chakran lands. 
Thus where a patni lease conveyed to the pntnidar all the lands 
• of which the Zemindar at the time of the execution of the lease 
'was possessed in the mouza of which the patni was granted and 
the mouza included Choukidari Chakran land, held, that on 
resumption by the Government and a settlement with the Zemindar 
under Act VI of 1870, the patnidar became entitled to possession 
of the Choukidari Chakran land, subject only to payment to the 
Zemindar of the extaa assessment of revenue imposed on account 
of the resumed land (11 C. W. N. to j). But if in assessing the 
patni rent, the profits of all the lands including the Chakran lands 
were fully taken into account, the patnidar would not be liable 
to pay additional jrent for the Chakran lands when they came 
into his possession. (5 C. L, J. 33). 

6 . (1) In case of the sale of a patni tenure in 
■execution of a judgment of a Court, if the purchaser do 
nrjt within one month from 1 the .sale, conform to the 
■provisions of Sec. 5 of this Regulation in order to 
obtain the transfer of his tenure by the superior to whom 
.the rent fixed upon it is payable, the Zemindar or other 
:superfor shall be entitled of his own authority to send 


and (;) when 
it passes by 
succession ? 
What is the 
remedy of the 
landlord in 
case of refusal 
to discharge 
such liability ? 
B.L. 1916(d). 
What are the 
rights and 
liabilities of 
a patnidar 
under Reg. 

VI H of 181 (pi 
(See Sec. 3 
supra). 

What are his 
rights with 
regard to 
Chakran 
lands situated 
within the 
Patni resumed 
by Govt, and 
transferred 
to the 

Zemindar f 
B. I.. 1918(a). 
Explain the 
oHgin of 
Choukidari 
Chakran , 
lands, and 
write a short 
note on the • 
respective 
rights oj 
Zemindars 
and Patnidars 
in resumed 
choukidari 
chakran tands. 
B. L, 1926(a)* 
Upon public 
sale, if fee 
and security 
be not ten- 
dered within 
one month 
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Zemindar 
may attach. 


Attachment 
to have effect 
of a trust. 


a sazawal to attach and hold possession of the tenua 
until the forms prescribed be observed. 

Note. — When a patni is sold in execution of a decree and the pur 
chaser does not apply to the Zemindar to register the transfer and at 
the same time pay or tender the prescribed fee as required by S. 5, 
the Zemindar has two courses upon to him, namely, either to refuse 
to recognise the transfer and the purchaser as his tenant until the 
provisions of S. 5 are complied with or he can take proceedings 
under S. 7 and appoint his own sazawal or collector for collection 
and deduct his own rent from the collections before handing the 
surplus to the patnidar who is declared by S. 7 to take all the 
risks of the attachment. (17 Cal. 162). A Zemindar cannot 
bring a suit in the Civil Court to compel the purchaser of a patni 
in his estate sold by auction for arrear of rent to furnish security. 
A purchasei of a patni at a patni sale held under the Regulation 
or at a sale under a decree for arrears of lent held by a Civil Court 
is entitled to have his name registered in the Zemindar’s sherista 
and to obtain possession without the payment of any fee but he 
is liable to be called upon to give security under the condition *•{ 
the tenure purchased. But a purchaser at a sale under an ordinary 
Civil Court decree, must pay the same fee and security as may Ik* 
demanded from a voluntary alienee. (See Sec. 5 supra), 

(2) . In case also of the sale of a patni tenure for 
arrears of the rent due upon it under the rules of this 
Regulation, if security be required by the Zemindar and 
the purchaser fail to furnish the same within one month 
of the date of sale, the Zemindar shall similarly be 
entitled to send a sazawal to attach and hold possession 
of the interest which may have passed on the sale, to* 
the exclusion of the purchaser until the prescribed 
security be given.* 

» 

(3) Attachment made untjer this section shall be 
regarded as a trust for the benefit and at the risk of 
the purchasers : Consequently, after deducting the 
rent due and the expense of attaching, any surplus tftat 
may be yielded by the collections shall be held in' 
deposit for such purchaser ; but if the collections for the 
time being fall short of the rent, the tenure and person.’ 
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of the purchaser shall be liable in the same manner as if 
no attachment had been made and the accounts produc- 
ed by the Zemindar or other superiors making the attach- 
ment shall be received as prima facie evidence to war- ■ 
rant process for an arrear so accruing. (S. 7). 

8 (1). Sale of Patni Taluks — Zemindars, i y <?., Zemindars 
proprietors under direct engagements with the Govt, allowed perio- 
shall be entitled to apply in the manner following, for the ^ ical sa ^ s 
periodical sales of any tenures, upon which the right of ^ghtTto sen 
selling or bringing to sale for an arrear of rent has been fp r arrears is 
specially reserved by stipulation in the engagements reserved by 
irterchanged on the creation of the tenure. 1 he exer stipulation, 
cise of this power shall not be confined to cases in which 
the stipulation for sale may have been unrestricted in Enumerate 
regard to time, but shall apply equally to tenures held the main imi* 
tinder engagements st pulating merely for a sale at the dents of a 
end of the year in conformity with the practice heretofore P atni teiu < re 
allowed by the Regulations in force. principal fea 

Note. — According to Sec. 8 , cl. 1, the right of Lcinging to sale tures whiih 
for an arrcai of rent must be specially reserved by the Zemindar distinguish^ it 
by stipulations to that effect in the engagements interchanged on J rar i fnaurasi 
the creation of the tenure by the Zcmindai in order to entitle him tenure . 
to bring the taluk to sale for non-pavmcnt of rent under the Regu- r 9 2 7 ( rt L 

latum - ■ difference bey 

Summary procedure for biennial sales for arrears of rent, through tween a patni 

the agency of the Collector of the district in which the patni taluk *pertw 

is situated, is the chief peculiarity noticeable in the patni Regulation, nent muka 

Summary sales for arrears of revenue or rent are not allowed to tenure ( 

any landlords, except the Govt, and the Zemindars qua patni ^riefiy' 

taluks. By means of the biennial sales, Zemindars were allowed the facilities 

special facilities towards a siieedy realization of the patni rent due. a ff or d £ d to a 
1 Zemindar by 

Only the recorded proprietor or proprietors jointly or by a VIII of 
common manager whose name is duly registered, may make appli- ^ 

cation for sale under this Regulation. One of a number of co-pro- realization of 
prietors or fractional co-sharers is not entitled to make the applica- the patni? 
<nion unless the patni taluks is co-extensive with the interest of such p ^ 1911(b). 
fractional share or shares. If A, B and C are joint owners of an A, B and C 
estate and if they have jointly created a patni taluk, A alone is not ^cminfars 
entitled to-appiy for sale under the Regulation either for the whole £ ac ^ ze pfratt- 
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ly by different 
pattas, grants 
a patni of his 
own one-third 
share to X t V 
and Z respec- 
tively. Ay B 
and C jointly 
apply to the 
Collector 
tinder sec . 8 
of Reg. VII 
of 1819 for 
sale of the 
entire patni 
held by X. V 
and Z toge- 
ther. Can the 
sale take 
place ? Can 
either A or B 
or C separate- 
ly bring to sale 
under sec . 8 of 
Reg. VIII of 
1918 the patni 
of his own one- 
third share ? 

B. L. 191 5(£). 


Procedure of 
]*atni Sale. 

On what dates 
should sales 
under the 
patni law 
be applied for 
and for what 
arrears can 
such sales be 
held ? B. L. 
1906, 1914W, 

1916 (<*). 

* 9*4 («)• 

On what dates 
are applica- 
tions to be 
made for first 


rent due from the patnidar or for his own share only. But if he had 
created a patni of his own share, he would be entitled alone to 
apply. Even if after the creation of the patj|i by a number of 
proprietors jointly, the patnidar pays rent separately to each of the 
proprietors, according to his share, such a proprietor has not the 
right to apply. But if the several fractional proprietors and patnidar 
enter into separate engegements by executing leases and counter- 
parts, the right of each proprietor may then be recognised by the 
Collector. In Board’s Mis. Proceedings No. 62 of 1857, it was 
held that when an estate is held in patni from more than one 
Zemindar under different deeds, each deed may be held to have 
created a separate patni and each patni may be sold without refer- 
ence to the tenures of the other fractional portions of the parent 
estate. The Regulation itself does not contemplate the case of any 
but owners of entire estates ; but it seems, however, that the 
general law as to the rights of co- sharers is applicable. Regis- 
tration of proprietor's name under Act VII (B. C.) of 1876 is, of 
course, absolutely necessary to entitle him to any relief under the 
Regulation. The rule as to who may apply for sale under the 
Regulation must be taken to be the same as that in suits for arrears 
of rent, where the tenure is sought to be made liable. ( Mitra’s 
Land Law pp.' 145 — 146). Cf. Bengal Tenancy Act — vide the 
Author's Students' Bengal Tenancy Act, 5th Edition.) 

(2) Procedure of first Sale (a) On the first 
day of Baisakh, i. e ., in the commencement of the the 
year following that from which the rent is due, the 
Zemindar shall present a petition tp the Collector, 
containing a specification of the arrears due to him on 
account of the expired year from the patnidars. This 
petition ( in original ) should be stuck up in some 
conspicuous part of the Collector’s Cachary, with a 
notice, that if the amount claimed be not paid before 
the 1st of Jaistha following, the tenures of the defaulters 
will, on that day, be sold by public sale in liquidation. 
Should, however, the 1st of Jaistha fall on a Sunday or'- 
a holiday, the next subsequent day not a holiday shall 
be selected instead. 

Note. — Payment of arrear before the sale to stay the l s&me 
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must be made to the Zemindar. A patni taluk was sold under this 
Regulation for arrears. Before the sale the amount of rent due 
was paid to an acc<ypitant in the Collector's office, but no notice, 
was given to the Zemindar or the Collector. A suit was brought 
to set aside the sale on the ground that this was a good payment 
and that at the time of sale, there was no arrear of rent due. It 
was decided that a payment under such circumstances was not suffi- 
cient, and the suit was dismissed. Two out of the three Judges who 
decided the case were also of opinion that a payment even to the 
Collector without notice to the Zemindar would not be sufficient, 
(8 B. L. R. 134;. A patnidar may deposit his rent in court under 
the provision of S. 61, *B. T. Act X 18 C. W. N. 916 ). The pay- 
ment of arrear can be made either (1) into CouTt or (2) to the 
Zemindar. It can be made into Court either by a talukdar of the 
second decree under S. 13 or by a Patnidar applying for a summary 
investigation under S. 14, cl. 2. In any other case, the payment 
must be made to the Zemindar, there being no provision in the 
Regulation empowering a patnidar to bring money into Court 
except in the case provided by clause 2, Sec. 14, 

(t>) A similar notice shall be stuck up at the Sadar 
Kachary of the Zemindar himself and a copy or extract 
of such part of the notice as may apply to the individual 
case shall be by him sent to be similarly published 
at the Kachary or at the principal town or village upon 
the land of the defaulter. 

Note. — The words “land of the defaulter” probably mean the 
land of patni in arrear. 

(c) The Zemindar shall be exclusively answer- 
able for observance of the forms, above prescrib- 
ed, and the notice required to be sent into the 
mofusil shall be served by single peon> who shall bring 
back the receipt of the defaultor or of his manager for 
the same ; or in the event of inability to procure this, 
tfle signatures of three substantial persons residing in 
the neighbourhood in attestation of the notice having 
been brought and published on the spot. 

Ndte. — The expression ^substantial persons" means men who 


sale and the 
mid-year sate 
under the 
Patni Law ? 
On what 
dates are the 
sales held ? 

Is it necessary 
to pay the 
whole of the 
advertised 
balances to 
prevent the 
mid year 
sale ? If not 
what portion 
of the arrear 
is to be paid ? 
B.L. 1918(A). 
State briefly 
the procedure 
under which 
Zemindars 
can realise 
Patni rent 
through the 
Collector . 

B. L. 1920(a). 

On what dates 
of the year 
and for what 
arrears can a 
patni teHtere 
be sold under 
the patni 
Regulation ? 
What is th e 
procedure for 
such sales ? 

B. L. 1923 
Give a brie 
summary of 
the procedure 
laid down in 
Reg . VIII of 
| jSjg for the 
summary sale 
of a patni for 
its arrears , 

B, L. 1908, . 
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I9«i (*). 

1926 ( a ). 

What are the 
dates on which 
the Zemindar 
may put a 
putni taluk to 
a summary 
sale ? 

B. L. ’25 (a). 


A pat nid ir 
defaults to 
pay the rent 
for the Aswin 
hist. How 
should the 
Zemindar 
proceed to 
sell the patni 
under the 
■ Regulations ? 
B. L. ’13(a), 
Describe 
shortly the 
steps that 
are to be 
taken hy the 
7 *mindars 
before the sale 
of a patni 
under Reg. 
VIII of id rg. 
B. L. 1909. 
Describe 
briefly the 
procedure 
under which . 
Zemindars can 
have arrears 
of patni rent 
realised 
through the 
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have some status in the community, men of local influence or res- 
pectability, such as Mondals, Choukidars, Lakhirajdars. 

( d) In case the people of the villagg should object 
or refuse to sign their names in attestation, the peon' 
shall go to the Kachari of the nearest Mutisiff \ or if 
there be no Munsiff, to the nearest than a, and there 
make voluntry oath of the same having been duly 
published, certificate to which effect shall be signed 
and sealed by the said officers and delivered to the peon. 

( e ) If it shall appear from the tenor of the receipt 
or attestation in question that the notice has been pub- 
lished at any time previous to the 15th of Baisakh, it 
shall be a sufficient warrant for the sale to proceed 
upon the day appointed. 

(3) Procedure of mid year sale— On the first 
day of Kartic in the middle of the year the Zemindar 
shall be at liberty to present a similar petition with a 
statement o\ any balances that may be due on account 
of the rent of the current year up to the end of the 
month of Aswin, and to cause similar publication to be 
made of a sale of the tenures of defaulters, to take 
place on the first of Aghran, unless the whole of the 
advertised balance shall be paid before the date in 
question or* so much of it as shall reduce the arrears 
including any intermediate demand for the month of 
of Kartic, to less than (me fourth of the total demand 
of the Zemindar according to the Khtbundhi , calcu- 
lated from the commencement of the year to the last 
day of Kartic. 

Not©.— -The sales are thus to be held twice every year. The 
first sale generally known as Dwazdamahi ( twelve-monthly) sale 
takes place for arrears 1 remaining due at the end of the expired year. 
The application for sale is to be made to the Collector of the 
district in which the lands of the taluk or the greater part thereof^, 
are situated^ on the first day of Baisakh following or if, that be a 
close day, on the first open day of the month, the sale taking place 1 
on the 1st of Jeth following. The mid-year sale generally known 
as Swashmahi ( six-monthly ) sale, is the one that takes place for 
the arrears from Baisadk to Aswin, the Zemindar being efititled 
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to make the application on the 1st Kartick or the first open day 
thereafter, the sale taking place in Aghran following. 

It must be remembered that these summary sales can take place 
only for the realisation of arrears of rent due on account of the 
current year ( in case of Shashmaki sale) or the year just expired 
(in case of Dwazdamahi sale). Antecedent balances due for pre- 
vious years cannot be summarily recovered under the procedure 
prescribed here. 

All the formalities required by the Regulation must be strictly 
complied with, before a summary sale by auction of a patni- 
taluk for non-payment of rent should be proceeded with. 

« ice of Sale. — The law requires the publication of the notice 
: ways, 7.7*2., — (i) by sticking it up in some conspicuous part 
Collector's Kaehan\ (2) by sticking up a similar notice at 
the Sadar Kachary of the Zemindar himself and (3) by the publi- 
cation of a copy or extract of such part of the notice as may apply 
to the individual case at the Kachan or at the principal town or 
village upon the land, of the defaulter. 

The first two notices may be general notices containing the 
names of more than one defaulter. The third notice is required to 
be served in the mofussil by a single peon who shall bring back 
the receipt of the defaulter or his mofussil agent or in the event 
of his inability to procure this, the signatures of three substantial 
persons, residing in the neighbourhood, in attestation of the notice 
having been brought and published on the spot. In case, however, 
the people of the village should object or refuse to sign their names 
in attestation, the peon is required to go to the Kachary of the 
nearest Munsiff or if there be no Munsifi*, to the nearest .than a and 
there make an affidavit of due publication — certificate to which 
effect shall be signed and sealed by the officers there and delivered 
to the p(ftn. 

The latter part of the section which prescribes that the serving 
peon shall bring back the receipt of the defaulter or of his manager 
o?'in the event of his inability to procure it, that he shall obtain that 
which by the Regulation is substituted for it is merely directory and 
if not done, this does not vitiate the sale provided the notice was 
duly sh ved, ( 9 W. R. 242). 


Collector 
under Reg. 
VIII of 18 IQ. 
B. L. 1912(d), 

1916 ( a ), 

1917 (a). 


A patni sale 
is held under 
Reg. VIII op 
I Sly after 
petitions had 
been presentee* 
to the Collec- 
tor , the same 
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being alto 
stuck up in 
the Kachari 
with notice 
of public sale 
on the ist of 
faith follow- 
ing but with - 
out a similar 
notice being 
published 
upon the land 
of the defaul- 
ter. Is the 
sale liable to 
be set aside ? 
B. L. 1911(a). 


• The non-publication of any of these notices is sufficient to viti- 
ate any sale that may follow even if there be no proof of substantial 
injury to the defaulter. If a patni is sold for arrears of rent with- 
out the notice required by this Regulation, the sale is informal and 
can be set aside notwithstanding the bonafide of the purchaser who 
will receive back his purchase-money. ( 21 W. R. 252). It is abso- 
lutely' necessary that notices of sale should be served in strict 
compliance with the directions given in Sec. 8 of Reg. VIII of 
1819. ( 17 YV. R. 447 : 2 C. L. R. 357 ). 

The Zemindar is exclusively answerable for the observance of 
the forms prescribed by the Regulation. There is no presumption 
in favour of the Zemindar of the notices having been duly served 
and it is not even necessary for a plaintiff, who brings a suit to 
reverse a sale, to set out the grounds for impeaching the due publi- 
cation of the notice. The due publication of the notice prescribed 
by the Regulation forms an essential part of the foundation on 
which the summary power to sale a patni taluk for non-payment of 
rent is exercised by the Zemindar, who, whem instituting the pro- 
ceeding, is exclusively responsible for such publication being 
regularly conducted. Thus in a suit against the Zemindar to 
reverse the sale of a patni tenure held under Reg. VIII of 1819 on 
the ground of pon-service of notice the burden of proving service 
lies on the defendant (Zemindar), according to the spirit of S. . 
106 of the Evidence Act ( 21 W. R. 397 ) and it is incumbent upon 
the landlord to show that the formalities prescribed by S. & 
of this Regulation have been complied with.* (27 Cal. 308 ; 9 
Cal. 619 ; 19 Cal. 699 ). The contrary view has however been 
held by Tottenham, J. in 19 Cal. 703, where the learned Judge 
observes : — “Having regard to the general principle that a plaintiff 
is bound to prove bis case and to the terms of S. 14 of the Regu- " 
lation which is the law authorising a suit to be brought to set 
aside a patni sale, I confess I do not see why the plaintiff should 
be relieved of the burden of starting his case. The Regulation 
entitles any person to sue the Zemindar for the reversal of the sa\e, 


* Compare Revenue Sole-Law. In a suit to set aside a patni sale the 
opu$ of proving due publications lies entirely upon the Zemindar, while, in 
the case of a revenue-sale, the onus of proving irregularity is on the party 
who impeaches the sale. (30 Cal. 1 ). * 
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and upon establishing a sufficient plea, to obtain a decree. Non- 
serv ice of notice may be a sufficient plea but to allege it is not of 
itself sufficient to establish it, and if no evidence as to publication 
was adduced on either side, it seems to be that the plaintiff would 
not l>e entitled to a decree. The provision in S. 8 that the Zemin- 
dar is exclusively answerable for the observance of the forms* 
means, I take it, that the Collector shall not lie held responsible 
and does not mean that, in a suit by the defaulter to set aside the 
.sile on the plea of non-observance of the forms, he shall not be 
required to do more than allege that they were not observed. 

The provision in Sec. 8 requiring the notice of sale to be 
published before the 1 5th of Baisakh applies to the notice to be 
published in the Mofussil and not to the notice to be affixed at the 
collectorate. The words in the section “the same shall then- 
l^e stuck up in some conspicuous part of the Kachery” only mean 
that the petition should be stuck up in a conspicuous part of the 
Kachaiy within a reasonable time before sale ; ifMoes not mean 
that it must lie stuck either immediately or before the service of the 
other notices referred to in the section or at least before the 15th. 
of Baisakh. ( 2 C. W. N. 460 ). 

The notice of sale at the middle of the year should contain a 
statement that “unless the whole of the advertised balance be paid 
before the date in question or so much of it as shall reduce the 
arrear, including any intermediate demand for the month of 
Kartick, to less than one-fourth or a four-anna portion of the total 
demand of the Zemindar according to the Kistbandi , calculated 
from the commencement of the year to the last day of Kartick,’* 
the sale shall take place on the 1st of Agrayan. This provision is 
not merely directory but mandatory and the want of such a state- 
ment in the notice has been held to vitiate the sale. (17 Cal, 474). 

In midyear sale for $ months’ arrears, the legislature does not 
ileal so harshly with the defaulter as it does in respect of a year's rent 
and the provisions of clause 3 of S. 8 are not so stringent aS those 
ofj, clause a of the same. To bring into operation the provisions of 
clause 3, Sec. 8, relating to a midyear sale, the serving notice, 
according to the section, intimating to the pqtnidar that payment 
of <jf the balance due will prevent a sale is a condition precedent 


145 


Is thes e any 
diffetesue 
between 
clauses 2 dr 1 
3 of sec, 8 of 
Keg. VH of 
1819 ? 

B. L. I 9 i$(*)* 
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to any sale taking place under the clause. Where a notice plating; 
to a midyear sale followed clause 2 instead of clause 3, S. 8* 
and intimated that payment of the whole arrear would be the only 
way to stay the sale, held that the notice wafc essentially so 
defective as to justify the reversal of the sale (20 Cal. 86 P. C. ). 

Publication of the notice of sale of a tenure under Reg. VIII 
of 1819 is required to be in the manner prescribed in Sec. 8 and 
personal service on the defaulter is not sufficient. The object of 
directing local publication of the notice, is to w r arn the under- 
tenants of the contemplated sale proceedings and also to advertise 
the sale to those who may bid ; and this object would be frustrated 
if it were deemed sufficient to publish the notices at a distant 
Kachary or to serve them personally. If there is a Kachary on 
the land of the defaulting patnidar, meaning the land which is 
to be sold for arrears of the rent, the copy or extract of such part of 
the notice of sale as may apply to the tenure in question must he 
published at th£ Kaehtry ami if there be no such Kachary, the 
copy or extract must be published at the principal town or village 
of the land. (9 Cal. 931 ; 14 Cal. 365 P. C.) 

Rules for 9- Sale how conducted : — All sides of saleable 

bidding etc. tenures applied for under the rules of this Regulation 
j.5 p. c. to be shall be made in public. Kachary. The land shall be 
paid on sale, b0 j ( j to highest bidder and ev eryone except ihe 
resold after* actual^ defaulter shalj^be ,bI 3 Tnot excepting the 

2 hours. Zemindar "hoF tlie under-tenant of the defaulter. 15 

Railing to per cent of the purchase-money shall be paid immediate- 

pay romaimlei ]y the lot is knocked down, and the officer conducting 
by the 8th sale s h a u ^ competent to refuse to accept a bid or 

day after." to knock down a lot to any bidder unless he has assu- 
rance to his satisfaction that the amount required to be 
deposited is in hand for the purpose or will be produced 
within 2 hours. If the 15 per cent be not paid cash or in 
notes of the Bank of Bengal, within two hours of the sale, 
or an equivalent amount in Government securities be not 
lodged, the lot shall be resold on the same day, and if 
the remainder of the purchase-money be not paid by 
noon of the 8th day notice shall be given of re-sale on 
the following day, that is, on the 9th from the first sale, 
by proclaiming the same by beat of drum through* the 
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Ifoazar of the sader station of the Zillah, after which the 
lot shall be rc sold at the appointed time at the risk of 
the first purchaser, who shall forfeit the advance of 15 
per cent already made and be further answerable for any 
sum in which the proceeds of the second sale may fall 
short of the antecedent one — such deficiency to be 
levied by the process for the execution of decrees of the 
Civil Court. (S. q). 

Who may bid. — According to Sec. 9, every one not the 
actual defaulter shall be free to bid. The persons who are directly 
responsible either as joint nr separate patnidars for the rents shall 
not repurchase, so that that the zemindar mny not again be exposed 
ro the liability of further default by dr have to deal with, those 
who have before defaulted. (5. \V. R. 106). A defaulter cannot 
lawfully under the Regulation, purchase the patni either in his 
own name or in the name of another person. (2 Hay. 356), But such 
a sale is not absolutely void, though ir is voidable. (3 C 9 L. J. 93). 
A, B and C are joint owners of a P.itni Taluk : A and B pay their 
shares of rent and the Zemindar receives the same in part 
payment of ihe entire* rent : C makes a default and at the sale 
under the Regulation makes a purchase in the name of his son D. 
Held that as between the Zemindar ami the defaulting patnidars 
the sale was valid ; but it was void so far as it created a title in 
favour of C to the other shares and C must be 'treated as having 
made the purchase on account of, and as trustee for, all the co- 
sharers. In the case of a benami purchase by the defaulter the 
.sale is good as far as the Zemindar is concerned ; hut as against 
the defaulter, the parties are exactly in the same position as they 
were before the sale. ( 16 W. R. 80 ; 20 \V. R, 33 ; 2 C. L. 
•R. 419 ). • 

The prohibition regarding bidding is only against “actual de- 
faulters the term defaulters includes not only a recorded, but 
also an unrecorded sharer of a patni. A mortgagee of the patn i 
is entitled tojbid and pur chase . the patni sold under this_ 
turn, fojf only the defaultors ate prohibited to do so.' 

to. Forms to be observed on selling. — At the 

•time of the sale notice previously stuck up in the 


A t B and C 
are joint 
oivners of a 
Patni -taluk. 

A and B pay 
their shares 
of the rent 
and the 
femind.ir 
receives the 
same nt part- 
payment oj 
the entire 
rent : C 
makee a de- 
default and at 
the sale 
under the 
Regulation 
makes a pur- 
chase in the 
name of his 
son D. /faze 
A and B any 
right to relief 
against C or 
D ? Would 
it make any 
differ me if 
C zvas a 
mortgagee of 
the interests of 
A and B ? 

B.L. 1913(b). . 


Zemindar to 
certify 
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service of 

jnofussil. 


Rachary shall be taken down, and the lots be called 
successively in the order in which they may be found in . 
that notice. A person shall attend on the part of the 
Zemindar with a statement of the payments made up to 
the day of sale on account of the balance of each ad- 
vertised lot, together with the receipt or certificate of the 
notice directed to be published in the mufussil ; nor 
shall any lot be put up to sale until the statement pro- 
duced shall have been inspected and the existence of a 
balance for the year ascertained therefrom, nor until the 
receipt fur the notice shall have been read — the obser- 
vance of which forms shall be recorded in a separate 
rubakan to be held upon each lot sold. In the case of 
midyear sales, the kistbandi of the defaulter sh^ll also be 
produced in 1 rder that it may be seen that the balance 
remaining unpaid exceeds a four-anna proportion of the 
demand upto the date of sale, nor shall the sale take 
place unless this be ascertained. The Zemindar shall 
he exclusively responsible for the correctness and 
authenticity of the papers to be thus exhibited,* nor 
shall the public officer making the sale shall be answer- 
able in any respect except for its fairness and publicity, 
and for the observance of ihc rules prescribed for his 
guidance in this Regulation. (S. 10). 

Difference in the procedures of Sashmahi and Dwadzma 

hi sales : — The procedure of the Sts hm a hi (Midyear) sale is the 
same as that of the Dwafcmahi (First) sale except in the 
following respects : — 

(1) The First sale is to be applied for on the 1st of Baisakh 

for the balances due for the expired year. The Midyear sale i« 
to be applied for on the 1st of Kartic for the balances due for the 
current year upto the end of Aswin. , 

(2) The notice of sale which is to be published in the roofussit 

must l^e published, (a) in the case of the First sale — before the 
15th Baisakh and (h) in the case of the Midyear sale — before the 
15th Kartik, c 


* The Zemindar is responsible for the correctness and authenticity^ of 
the papers and accounts submitted and also for the due service of the notice. 
If the statement of account produced is incorrect and there is no arrear of 
rent at the date of sale, the sale would be invalid. (7 W. R. 218, 24 W. R. 63). 
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(3) In the case of tjie First Sale, th$ notices Of Safc mUSt State 
that unless the whole of the amount claimed be paid before the 
1st of Jeth, the tenure of the defaulting patnidar, will, on that day, 
be sold. In the case of the Midyear sale, the notices must state 
that unless the whole of the amount claimed Of so much of it, as 
shall reduce the arrear (including any intermediate demand for the 
month of Kartic) to less than one-fourth of the balance due, be paid 
before the 1st Aghrayan , the tenure of the defaulter will, on that 
day, be sold. 

(4) In the case of the* First Sale on the due of the sale, the 
Zemindar’s man must attend with the accounts as also with the 
receipt or cerificatc of service of the mofussil notice. In the case 
of the Midyear sale, he must attend with the receipt or certificate 
nf service (as in the case of the First sale) as also with the kistbandi 
of the defaulter in order that it may be seen whether the balance 
exceeds a four-anna proportion of the demand upto the date of sale. 

ti. Effect of Patni Sale. — (1) Tenure to be 
sold free of incumbrance by act of defaulter — 

Any taluk or saleable tenure that may be disposed of 
at public sale under the rules of this Regulation for 
arrears of rent due on account of it, is sold free of all 
incum brances that may have, accru ed uponjt by" the --act 
of the defaulting proprietor, h s representatives or assig- 
nees, unless the right of making such incumbrances 
shall have been expressly vested in the holder by a sti 
pulation to that effect in the written engagements under 
which the said taluk is held. No transfer by sale, gift 
or the otherwise, no mortgage or othrr limited assign- 
ment shall he permitted to bar the indefeasible right of 
the Zemindars to hold the tenure of his creation answer- 
able in the state in which he created # it for the rent 
’ which is in fact his reserved property in the . tenure, 
except the transfer or assignment should have been 
made with a condition to that effect under express 
authority obtained from such Zemindar. 

‘•Free of all incumbrances that have accrued upon it 
by the act of the defaulting proprietor . 0 — A the owner of a 
Zemindari, creates a tenure in favour of B, and subsequently grants 
•a patni tenure in favour of C, A puts. C’s patni tenure to sale 


What are the 
rights of a 
purchaser at 
a Patni Sale ? 
B. L. 1908, 
’I7(«. ’14W, 
1909, I9I3(«)» 
1921 (suppl.) 
1921 (0. 

Is the 

auction-pur- 
chaser bound 
by any act or 
omission of 
his predeces- 
sor' f B. L. 
1921 (0. 

What are the 
rights of a 
purchase? of 
a Patni 
taluk at a 
sale held 
under Peg. 
VIII of 1819 
for arrear 
of rent as 
regards 
avoidance of 
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incumbrances? 

B. L. 1904. 

What are the 
rigkts of a 
purchaser at 
a salt of a . 
Patni under 

Xtg. VIII of 

1 819 as 
regards (a) 
transfer , (b) 
under .hates 
of middle - 
men and (c) 
leases to khud- 
kast raiyat 
made or 
granted by 
the defaulting 
patnidar ? 

“ Under the 
Patni Sale 
Law (Peg. 
Vlff of 1819) 
a patni is sold 
free of all 

incumbrances 
that may have 
accrued upon 
it by act of the 
defaulting 
proprietor" 
Explain and 
illustrate this 
rule. 

B. I., 191 $(b). 

Describe the 
rights and 
restrictions 
of the auction- 
purchaser to 
avoid incum- 
brances of all 
sorts . 

B. L. 1912W 
What sub- 
ordinate 
tenancies and 
incumbrances 
are affected , 
and how t by 


under the Patni Regulation, D purchases it, D is not entitled to 
annul B’s tenure ; for in this case, the tenure in favor of B was 
not created by the defaulting proprietor— but it was created before 
the creation of the patni by the Zemindar himself, 

A holds certain*land in a Zemindari adversely for more than 12 
years. The whole Zemindari is afterwards let In patni which is 
subsequently sold for arrears under Reg, VIII. of 1819, The 
purchaser cannot evict A, for the purchaser is entitled to have 
possession of the taluk in the same state as it stood at its creation 
by the Zemindar, free of all incumbrances that may have accrued 
upon it by the act of the defaulting proprietor. In this case the 
adverse possession by A had commenced and perfected into a 
statutory title before the patni was created and consequently it * 
cannot correctly be said to be an incumbrance accruing upon the 
taluk by act of the defaulting patnidar within the meaning of this 
section. But ip A had acquired title by adverse possession not 
against the Zcmindcr, but against the patnidar, * the case would 
be entirely different and the purchaser would be entitled to evict A. 
Adverse possession against the defaulting patnidar cannot be 
successfully set up as adverse possession aginst new purchaser. 

Defaulting proprietor. — The expression means “the proprietor 
of the tenure in default” and is not restricted to the particular 
proprietor for whose default the tenure is brought to sale. Il 
includes the defaulter as well as his predecessors being representa- 
tives or assignees of the original patnidar. (21 Cal. 702) 

(i) No under lease to stand after sale — In 

a like manner, on sale of a taluk for arrears, all leases 
originating with the holder of the former tenure, if crea- 
tive of a middle .interest between the resident cultiva- 
tors and »the late patnidar, must be considered to be 
cancelled, except the authority to grant them should 
have been specially transferred. 'I he possessors of such 
interests must consequently lose the right to hold poss- 
ession of the land and to collect the rents of the raiyr ts, 
this having been enjoyed merely in consequence of the 

* But if in this case the patni was sold at a private sale, the purchaser 
could not evict A. Vide see. 12. 
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defaulter’s assignment of a certain portion of his own tok* under 

interest, the whole of which was liable for the rent. VII t of 

i S/s (a). 

(3) Exception in favor of bonafide engager W What m- 
ments with raiyats. — But* nothing herein contained c !^beannul- 
shall entitle the purchaser of a taluk 'or other saleable ) e g b y t \ e 
tenure intermediate between the Zemindar and actual purchaser of 
cultivator to eject a khudkast raiyat or resident and a pat ni tenure 
hereditary cultivator nor to cancel bonafide engagements w * der . ib f 
made with such tenants by the late incumbent or his * su a 

representative, except it be proved in a regular suit, to state the 
be brought by such purchaser for the adjustment of his rights which 
rent that a higher rate would have been demandable at are protected 
the time such engagements were contracted by his pre- ^ om b * m X 

(S. ..)• 

Note. — When a patni taluk Is sold for arrears of rent the 0 ™ ne \ °f a m 
, . * t , , Zemindar? 

puicu..«,r acquires it free from all incumbrances created by the creates a 

defaulting patnidar. The purchaser is entitled to have possession tenure in 

of the taluk in the same state as it stood at its creation by the '^^^ubse ^ 

Zemindar, free of all incumbrances. But the effect of the sale i $ quently grants 

not ipso facto to cancel incumbrances created by the defaulter but a patni tenure 

to render them voidable, if tile purchaser desire to avoid them. q \ ^ p nts 

The purchaser must exercise desire to avoid them. The pur- Cs patni 

chaser must exercise his option of avoiding incumbrances within tenure to sale • 
1 i v . under the 

12 years from the date of his purchase or rather the confirmation patni Regula- 

thereof. tions ; 73 pur. 

The incumbrances which a purchaser is entitled to avoid must be ^g^i^entitled 

such as have come into existence since the date of the creation of t 0 annul B's 

the patni taluk. Any incumbrance existing from a previous date tenure ? Give 

are not such as are void or voidable. Any under-tenure or incum- g ^ 

brance created with the permission of the proprietor is also not Can a pun ha- 

voidable. ’ , "T at a Patni 

_ , . , . _ , sale recover 

Any incumbrance created or allowed to remain on the taluk by possession of 

the act or omission of any taluk dar^' whether the defaulter himself lands compris- 
es a previous holder or any person who had' previously made 
default which ended in a sale of the patni for arrears is voidable, from a person 
<21 Cal 702), wAtf acquired 

[Problem: — A the holder of a patni had granted a mukarari lease ^the defaulting 
of certain lands within the Patni to B. Subsequently the Patni Patnidar by 

i 
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adverse posse f* was sold under the Patni Regulation and was purchased by C. 
B* L* l9l ^ C takes possession of the Patni and remains in possession for two 
A holds ter - y ears without interfering with the mokarari. C having defaulted 
tain lauds in to pay rent, the Patni is agaii\ sold under the Regulation and 
ad\ ^vertelyfor * s ty D- D then sues t0 e J ect b y setting aside the 

more than 12 mokarari , Gin he succeed? Discuss. B. L. *924 (b). A ns. 


^™ r j' 2^ e . Yes. See 21 Cal. 702 where it has been held that having regard 
dari is after / t0 P 0 ^ an( * principle of the Regulation a Zemindar is entiled 
wards let in to bring a patni to sale in the same condition in which it was at 

paint which t j me 0 f j ts crea tion, and the purchahser is therefore, entitled 

ly sold for to avold a *l incumbrances imposed upon it since its creation, 

arrears under whether by the actual defaulter or by any of his predecessors. 
/&rp n gf <4 ^^ e mu karari l ease was an incumbrance, upon the patni but as 
the purchaser much as S. 11 distinguishes in Cls. (1) & (2) between circum- 

evici A ? stances by way of sale, gift, mortgage or otherwise, and leases 

Would it . 

make any creative of an intermediate interest, it may be regarded as the 

difference if latter. If treated as an incumbrance, it must be held to have 

ed ^titl?b* Utr ' accrue< * up° n the patni by reason of the defaulting patnidar not 
adverse posses- l* av ing set it aside, though entitled to do so within the meaning 
sion not of these words in cl. (1). If treated as a lease, the words in cl. (2) 

against the ‘holder of the former tenure* are wide enough to include any patni- 

hut against < l ar whether the last or the previous holder. 1 * (fbid % per Gliose J)] 

f /tt thelasf* ^ Adverse possession of any part of the lands of the Patni 

case , if the against Patnidar either by a neighbouring landlord or by any 

patni were person claiming a lakhiraj title is an incumbrance which the 

vafe^ale^ 1 ’ P urc h aser > s entitled to get rid of. A person who has held 

could the />ur- possession of property adversely against patnidar, cannot success- 

^serjvut fully get up such adverse possession against a person who has 
A f Give 

reasons. purchased the property at a sale under Reg. VIII of 1819, as 

B. L. 1916(b). against such a purchaser adverse possession commences from the 
rights ^fthe c * ate w ^® n ^ ecomes final and conclusive. (10 W, R. 15 ; 

purchaser of *9 Cal. 787 ; 25 Cal. 167). 

a Patni at a There are certain rights in land which are protected notwith- 
$ der Peg. * /// sta ™^ n £ a sale under the Regulation. (Compare S. 160, B. 1 J . 
of i 8 iq ? Act) Khud Kast raiyats or resident hereditary cultivators are not 
State the liable to ejectment and bonafide engagements with them by the 
which are defaulter cannot be interfered with by a purchser* (13 B, L. R.), 
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But if it can be proved in a regular suit that a higher rate was protected, by 
demandable from any raiyat at the date of the engagement, the ^ 
rent of such a raiyat may be enhanced. I Cf. sec. 167 (4) of ^foserights? 
the Bengal Tenancy Act ] B. L. 1909. 

Certain 

An occupancy or non-occupancy holding, if not held by a raiyats have 
khudkast raiyat, that is, a resident and hereditary cultivator is an cui down and 
incumbrance and not protected from ejectment by the term of CL ^severalpafm- 
3, Sec. Hand may be annulled by purchaser at a sale under the frees which 
Regulation. (8 C. W. N. 13 ). ' stood on their 

holdings. 

[Problem. —A patni taluk is purchased at a sale held under Reg. 

VIII of 1819. A tenant who has acquired a right of occupancy the landlot'd 
but is not a khudkast raiyat, holds land situated within the patni. patnidarfor 
Can the purchaser eject him? B. L. 1911 (a). Yes. See above ]. 

that they have 

In Cviiv of arrears of rent, a landlord of a patni taluk may got a custo- 

either proceed under the Regulation or may sell the taluk mary right 

under Chapter XIV of the Bengal Tenancy Act. In either case ^J^J^also 

the purchaser is entitled to avoid the incumbrances created since the to appropriate 

creation of the patni. The term “incumbrance” has nowhere been trees . The 

T1 . . . T , landlord con- 

defined m the Regulation. But as instances of incumbrances have tefuis t j iat as 

been mentioned transfers by way of sale, gift or otherwise, mortgages this custom 

and other limited assignments and also leases created by the holder came into 
„ „ . t istence and 

•of the tenure. These instances of incumbrances are not however gradually 

absolutely exhaustive. In 3 C. W. N. 13 an incumbrance has developed 
been defined as “anything that restricts or limits the rights of a 
patnidar and interferes with his enjoyment of the subject of the patni and 
patni.” Wharton in his Law Lexicon defines the t<jrm incumbrance during its 
^‘as a claim, lien or liability attached to property.?’ In S€c. 161 of an j as ^ j ias 
the Bengal Tenancy Act, the term “incumbrance” is defined as purchased the 
“any lien, sub tenancy, easement or other right or interest created P ro P**ty llt a 
by the tenant in his tenure or holding or in limitation of his own arrears of rent 
interest therein and not being a protected interest.” The Bengal under Reg. 
Tenancy Act makes a distinction between an “incumbrance” and 
* ‘a 1 registered and notified incumbrance” created by a registered bound by the 
Instrument, of which a copy has been served on the landlord not customary 
less than 3 months before the accrual of the arrear”. The latter y have 

cannot lie avoided at a sale under S. 164 B. T. Act but can be 
t 
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grown up 
before his 
auction pur* 
chase. Is the 
put chaser 
landlord 
boiend by this 
customary 
right ? 

B.L. 1912(a). 


avoided at a sale under S. 165 of the Act. There is no such distinc- 
tion in the Regulation VIII of 1819. 

Khudkast and Paikast Raiyats.— Now the main division of 
Taiyals is into those having a right of occupancy and those having 
no such right. The original division of the raiyats was inti* 
K hud hast and Paikast . The permanent tenants settled in the village 
were called Khudkast (khud— own, and hast = cultivation) — raiyai 

What sithordi- or raiyats, cultivating the land of their own village or the village in 
nate interests 


are protected 
from annul- 
ment in the 
case of sale 
of a patni for 


which they resided as distinguished from Paikast ( /bf ^ncur, 
living near, non-resident and A ast -cultivation )- -raiyai or raiyat'*- 
who were residents of another or neighbouring village and culti- 
vated land near their own village. The former had virtual l) 
its arrear un- hereditary right of occupancy but they could not transfer their rights. 
of f /Sr*f} ^ ^ The latter had no such rights and were mere tenants at-will. 
B. L, 1919(a). “There were (originally) three classes of cultivators having un interest 
Explain the in the soil ; first, the original settlers and their descendants ; 
^Khudkast' secoT1( ^» the immigrants who had permanently settled in the village ; 
raiyat and and third, the mere sojourners in the village or those who 

Paikast without living in the village cultivated the land of the village, 

raiyat. 

B. L 1918(a) ^he ori S inal settlers in the village with their descendants and 

1926 (a). those immigrants who had permanently settled in the village and had 

( between * ,cen knitted to share the same privileges, formed the class of 

Khudkast raiyat-. ; their rights were regulated by custom, they 
had an hereditary right to cultivate the lands of the village. They 
were called diapperband (house-tied) mourasi (hereditary) and 
thani (stationary). They could not be ousted while they continued 
to hold their holdings and pay the customary revenue ; but on the 
other hand they could not originally transfer their holdings without 
B. L. 1919(6). the consent of the community. They had a privilege of keeping 
the position of P osscsb * on as l° n S as they paid the rent stipulated for by them, 
Khudkast The right of possession of this class of cultivators was so strong 
and Paikast that even if they had abandoned their holdings or lost them by 
raiyats^i^^ not keeping up the cultivation or by failing to pay the revenue. 
Explain the they or their descendants could, at any distance of time, reclaim 

expression : them on the myment of a sufficient compensation to the holder. They 
Khudkast v „ , . , 3 ^ , 

could dig wells upon their land and let out water. They paid the 


Khudkast 
raiyat and 
Paikast 
raiyat. 

What were 
their position 
before the 
P. S. ? 


raiyat # 


customary rent, but it was higher than the rate of other cultivators 
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of former times in consequence of there being want of competition B. L. 1921 

for lands. In some places when the assessment was once fixed, ( su PPj*)« 

1922 (a)„ 

custom prohibited a measurement of the land with a view to . 
surcharging the khudkasts. If, however, they failed to cultivate 
or to pay rent they w'ould forfeit their holding — a penalty which as 
may be supposed in the scarcity of cultivators was generally waived 
for an increased payment. Their holings, however, were not 
tr.isferable. The other class of cultivators were paikasts, who 
came from another village, usually a neighbouring one, to cultivate * 
the lands of the village which the khudl a*ts were unable to 
cultivate. They were tenant s-at -will or more usually from year to 
year but sometimes for fixed periods. Thy had to be attracted 
by favorable terms since the competition formerly was for cultivators 
and hence they got half the produce. They paid fees to the klual- 
They were mere sojourners in the village or cultivated 
while living in the village. This class of cultivators although 
they had no proprietary right, could nut be ousted* between sowing 
and harvest. Their interest was of an uncertain and precarious 
description and used to be settled by contract.” ( Phillips* Land 
Tenures, p. 12 et seq ; Ray’s Rent Law, Introduction, p. KLIII ). 

12. (t) Above rule to take effect retrospec- 
tively. — The rules of the preceding section being decla- 
ratory of the principle to be observed on all occasions 
wherein saleable tenures are made responsible for the 
Zemindar’s reserved rent, will equally apply to the case 
of taluks, heretofore sold, as to those that may be s rid 
henceforward if the sale shall have been fair and the 
process observed in conducting it shad have been that 
recognised and in use in the district at the time of 
selling. 

(2) Proviso. — Notin’ ng, however, herein contained 
shall operate to the prejudice of any agreement, express 
or implied, now subsisting between the purchaser of a 
taluk and the lessees of his predecessor. 

* (3) Rule not to apply to private trana- 

fers.— Neither shall the above rules for the fall of 
under tenure shall apply to any private transfer, nor to a 
public sa T e in execution of a decree, nor to the case of 
a relinquishment by the talukdar in favour of the zemin- 
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dars nor to any act originating with the former holder 
other than default as aforesaid. All such operations 
in\olve only ’ a transfer of the tenure in the state in 
which it may be held at the time, and the new incum- 
bent succeeds to no more than the reserved rights of the 
former tenant, such as they may be, and is of course 
subject to any restriction put upon the tenure by his 
act. (S. 12). 

13. Reason for allowing under-tenatats means 
of staying sale — # ith reference to the injury that 
may be brought upon the holder of taluk of the second 
degree by the operation of the preceding rules in case 
the holder of the superior tenure purposely withholds 
the rents due from himself to the Zemindar, after having 
realised his own dues from the inferior tenantry, it is 
deemed necessary to allow such ( inferior ) talukdars the 
means of saving their tenures from ruin that must attend 
such a sale, and the following rules have accordingly 
been enacted 1 for this purpose 

(1) How under-tenants may stay sale.— 

Whenever any patni taluk may be advertised for sale 
under this Regulation for arrears of rent due to the 
Zemindar, the talukdars of the second degree or any- 
number of them, shall be entitled to stay the final sale 
b y paving into Court the apioi ] nl f?f halaocfc .that may be 
declared due by the person attending on the part of the 
Zemindar, on the day appointed for sale. In like man- 
ner they shall be ertitled to lodge money antecedently 
for the purpose of eventually answering any demand 
that may remain due on the day fixed for sa'c ; and 
should the amount lodged be sufficient, the sale shall 
not proceed but after making good to the Zemindar the 
amount of his dema'nd any excess shall be paid back to 
the person or persons who may have lodged it. 

Note. — On a sale of a patni taluk under this Regulation the 
inferior taluks held under the Patnidar are liable to be cancelled by 
the purchaser : And this- injury may be brought on the under* 
tenures by the Patnidar purposely withholding the rent due from 
him to the Zemindar. To provide against such contingency the 
under-tenants have beeri given the right of saving their tehures 
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from win that must attend a patni sale. Cf. Ss. 170 and 171* 
Bengal Tenancy Act ,— vide the Author’s Students Bengal Tenancy 
Act, 5th edition. 

Any darpatnidar or any other under-tenure-holder whether his 
name is registered in the Zemindar’s office or not may protect the 
patni from sale by paying the amount of arrears. But a resident and 
hereditary cultivator cannot stay a sale under the Regulation for his* 
is a protected interest. The provisions for staying of sales under the 
Regulation are intended to afford means to under-tenants for the 
protection of their interests from ruin that would attend a patni sale 
and they arc not meant for the Khudkast raiyats whose interests are 
protected under the Regulation, Cf. Sec. 170 (3) of the Bengal 
Tenancy Act. 

A darpatnidar holding in Darpatni only a fraction of the mahal 
held in patni by his superior landlord has a right to stay the sale by 
paying the arrears. 

[Problem. — X, Darpatnidar, who holds in Dkrpatni only a 
inaction of a mahal held in Patni tenure by his superior landlord 
pays the entire patni rent due by the latter to the Zemindar, in order 
to save the patni tenure of his superior landlord from a sale adver- 
tised under Reg. VIII of 1819. Has X any right under the law to 
make such payment ? Give reasons for your answer. X wishes to 
in recover the amount paid by hint under the above circumstances. 
What steps can he take to gain his object ? B. L, 1910 («)), 

The payment must be made into Courts not to the Zemindar out 
of Court and it would seem that the payment must be sufficient to 
May the sale of the patni. (6 W. R. 84). In 8 Cal, 954, however, it 
has been held that money paid under S. 13 of Reg. VIII of 1891, in 
order to stay the final sale, may be paid to the Zemindar and not to 
the Court ; the words “into Court” can not tte literally construed, 
as the Court has nothing to do with such sales, which are simply 
conducted by the Collector. 

(2) Procedure in cate of amount lodged 
facing rent due from under-tenant. 7-If the am- 
ount so lodged be rent due by the inferior talukdar to 
the holder of the patni advertised for sale, the same shall 
be stated at the time of making the deposit and the am- 
ount ^hall be carried to the account of the tenant or 
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1905. 

State what the 
rights of a 
tolukdar of 
the second 
degree arc 
when he 
makes a pay- 
ment to stay 
the sale of a 
patni under 
Reg. VITIof 
i$i() ? H. L. 

1917 (b)' 

What are the 
provisions in 
Reg. S of 
iSi<} to pro- 
ject the 
under- lessees 
from being 
ruined by the 
sale of the 
patni tenure ? 
Can such a 
lessee get 
possession of 
the patni ? 

If so, under 
what cir- 
cumstances ? 
B. L.- 1919(6) 
How can a 
Durpatnider 
protect the 
Patni from 
sale ? Is he 
entitled to be 
reimbursed 
for the money 


tenants lodging it and be deduced from any claim or 
rent that may at any time be pending or be thereafter 
brought forward against him or them by the proprietor 
of the advertised tenure on account of the year or 
months for which the notice of sale may have been pub* 
lished. 

(3) Procedure in case of amount lodged 
being advance from private funds.— If the person 
or persons making such a deposit in order to stay the 
sale of the superior tenures shall have already paid the 
whole of the rent due from himself or themselves, so 
that the amount lodged is an advance from private funds 
and not a disbursement on account of the said rent, such 
deposit shall not be carried to credit in or set against, 
future demands for rent, but shall be considered as a 
loan made to the proprietor of the tenure preserved 
from sale by such means and the taluk so preserved 
shall be the security to the person or persons making the 
advance, who shall be considered to have a lien there- 
upon in the same manner as if the loan had been made 
upon mortgage ; and he or they shall be entitled, on 
applying for the same, to obtain immediate possession 
of the tenure ot the defaulter in order to recover the 
amount so advanced from any profits belonging thereto. 
If the defaulter shall desire to recover his tenure from 
the hands of the person or persons who by making the 
advance may have acquired such an interest therein and 
entered on possession in conseqm nee, he shall not be 
entitled to do so except upon payment of the entire sum 
advanced with interest at the rate of 12 per cent per 
annum upto the date of possession having been given as 
above, or upon exhibiting proof in a regular suit to be 
instituted for the purpose that the full amount so ad- 
vanced with interest has been realised from the usufruct 
of the tenure. (S. 13), 

Not*.— Compare Ss. 171 — 172, B. T. Act, The unricr-tenuic 
holder, who makes the deposit under S. 13, cl. 4, of the Patps 
Regulation is entitled to remain in possession only so long as the 
full amount advanced with interest is not realised from the usufruct 
of the tenure. If, after his debt has been satisfied he does 
continue in occupation he does so at his peril and rentiers .himself 



BENGAL REGULATIONS. 


liable to account for the profits received in excess. His position advanced ? 

■is analogous to that of a mortgagee in possession who stays on 

the permises after his clues have been satisfied. Compare S. circumstances 

171(c) B. T. Act. The main distinction between this section and ma Y * d* ir ’ 

Sec. 17 1 (c) B. T. Act is that under Sec. 13 of the Regulation a ^ther inferior 

deposit can be made only by an under-tenant whereas under the tenant deposit 

13 . T. Act, a deposit can be made by any person interested in the rent J or P re ’ 

venting a 

tenure or holding. patni sum * 

Sec. 13, clause 4 of the Patni Regulation makes it a' condition ^Yitare \ke 

precedent to the creation of the lien that the amount lodged should reasons for 

be advanced from private funds and should be paid by the tenure- allowing such 

bolder after he had already paid the whole of the rent due from ^gnanHo^de- 

himself ( 7 C. L. J. 504). A tender to stay a sale under this posit the patni 

section must be of the whole of the Zemindar’s rent and must lie 

unconditional. (5 W. R. 30 ; 17 W. R. 122). What is the* 

A darpatnidar , when her made a deposit to save the patni tenure effect of a sale 

from sale stated specifically that ihe rent due fro id him had been °t e nun Voider 

paid in full and what was lodged was an advance from private VI [ l of 

funds. Upon this representation deliberately mode, he obtained tSjqonthe 

possession of the patni taluk and was in possession when 

the patnidar In ought a suit for lent of three years against him. What privi- 

IL was found in the rent suit that t lie darpatnidar when he made and c 
. r „ rights have 

the deposit was 111 arrear of a portion of the rent. Held that the / Vr .„ ton f e rred 

darpatnidar could not deduct the amount deposited from the claim on than by 

of the rent under cl. (3) of S. 13 of the Patni Regulation, as his ^ ,l T l t K t 'f cltu * e 

case fell under cl. (4) of the section. It was not open to him to patnidar 

resile from the position he deliberately took up at the time he made either jails to 

the deposit. (17 C. h. . 1 . 96). fZh ikl% : 

If the under-tenant is himself in arrears, the amount deposited //;. nt oj patni 

by him would go towards tffe satisfaction of*his rent. If the under- J ? n t • 

. . * , « 1 ....... , J 3 . L. 1927(a)* 

tenant is not in arrear and has already paid his full rent, the amount 

deposited is considered to lie an advance from private funds for 

which a statutory lieu arises in favor of the depositor and he is entit- 

1 ,rl to lie put in possession of the tenure upon application in order 

to recover the amount advanced from the profits. The lien created 

by cl. 4 of Sec. 13 of the Regulation is tantamount to an usufructuary 

■mortgage. The under- tenure -holder who makes the deposit under 
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S. 13, Cl* 4 of the Regulation is entitled to remain in possession 
only so long as the full amount advanced with interest, is not 
realised from’the usufruct of the tenure. The lien is extinguished as 
soon as the debt is satisfied from the profits of the tenure and the 
moment the lien is extinguished, the defaulter becomes entitled to 
recover possession. No order of the Collector is necessary in this 
l)chalf, nor is a regular suit essential to alter the legal position of the 
parties (7 C. L. J. 604). 

The under-tenant not only has the security of the tenure which 
he preserves and of which he can obtain possession on application 
to the Collector but also has a right to recover the amount deposit - 
ed by him as a loan in an ordinary suit. (13 W, R. I). Cf, B. T. Act, 
Sec. 170 [Vide Author’s Students* Bengal Tenancy Act,] If 
inspite of the payment the tenure is sold, a suit will lie for reversal 
of the sale. 

14 (1) Sale not to be stayed* unless arrear 
claimed be lodged ; but suit to lie for its rever- 
sal, — Should the balance claimed by a Zemindar on 
account of the rent of a patni tenure remain unpaid upon 
the day fixed for the sale of the tenure, the sale shall be 
made without reserve in the manner provided for in 
Ss. 9 and 10 of this Regulation ; nor shall it be stayed 
or postponed on any account unless the amount of the 
demand be lodged. It shall however, be competent to 
any party desirous of contesting the right of the Zemin- 
dar to make the sale, whether on the ground of there 
having been no balance due or on any other ground (eg. 
non-publication of notice), to sue the Zemindar for the 
reversal of the same, and, upon establishing a sufficient 
plea, to obtain a decree with full costs and damages. 
The purchaser shall be made a party in such suits, and 
upon decree passing for reversal ef the sale the Court 
shall indemnify him against all loss at the\:harge of the 
Zemindar or person at whose suit the sale may have beer, 
made. 

(2) Summary investigation may be applied,., 
for by defaulter ; but sale not to be stayed 
without deposit— In cases, also in which a talukdar 
may contest the Zemindar's demand of any arrear, as 
specified in the notice advertised, such talukdar shall 
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be competent to apply for a summary investigation at grounds open 
any time within the period of notice. The Zemindar ^ set aside* 
shill then be called upon to furnish his htibuliyat and sa ^ s 
other proofs at the shortest convenient notice in order under Reg, 
that the award may, if possible, be made before the day VIII of i 8 tc /m 
appointed for sale. Such award, if so made, will, of 1912(a)* 
course, regulate the ulterior process, but, if the case be apainida/ 
still pending, the lot shall be called upon in its turn ^ ee g t0 
notwithstanding the suit ; and, if the Zemindar or his annul a 
;igent in attendance insist on the demand, the sale shall paint sale ? 
he made on his responsibility, nor shall it be stayed, or ^ L. 1913(a).. 
the summary suit be allowed to proceed, unless the by 

amount claimed be lodged in cash or in Govt, securities whom and by 
or in currency notes by the talukdar contesting the de* what proce - 
mand ; and if such deposit be not made, the alleged dure may a 
defaulter will have no remedy but by a regular action for s t^ 1 tf t f /rr r f 
damages and for a reversal of the sale. (S. 14). f $f (? be S J* 

Note. — A sale under the Regulation may l>e stayed (1) by an aside ? 

under-tenant paying, on the date of the sale, the amount due l>e- 

fore the lot is pul up or by lodging a sum any day liefore the sale remedy of 

under S. 1 3 ; (2) by a patnidar who contests the avrear under cl. 2 the owner of 

of S. 14, lodging the amount due after the lot is put up for sale and * ^ ^ 

(3) by a patnidar who does not contest the arrear summarily under $ 0 ld under 

cl. 2 of S. 14 paying up the amount of the demand lief ore the date the Regular 

of sale undei cl. 1 of Sec. 14. In cases (1) and (2) the payment 

must l>e made into Court but in case (3) the payment must l>e accordance 

mad e to the zemindar. See ante. with tm pro- 

visions hid 

A patnidar may apply for a summary investigation at any time down in it ? 
within the period of notice, in cases where he may contest the B.L. I 9 I 7 (b)* 

, zemindar's demand of any arrear. Hut the sale cannot be stayed wbt ,fj ier a 
till the summary suit is decided. (15 W. R. 560). defaulting 

If the sale has actually "taken place, the Only remedy open to a Patnuiar can 
... , . . - , r , t 1 i* 1 obtain a stay 

patnidar is to bring a suit for a reversal of the sale and for da- 0 J f] ie sa i e 

inagcs. before the 

Remedies of the Patnidar.— 'Besides the remedies by (1) a deposit oj^t he 
summary investigation liefore the sale and (si) an appeal to the arrear due . 
Commissioner, the defaulting patnidar or any party interested in & L. 1920(a). 
contesting the validity of the sale (e.g., an unregistered defaulter, 
an vnregistt red co-sharer of the defaulter, and under- tenure* holder sions for set - 
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whose tenure is voidable on the sale, a mortgagee, etc.) may sue 
the zemindar and purchaser in the Civil Court for a decree for a 
reversal of the same on the ground of the non-publication or irre- 
gular publication of any of the notices or any other cause, e. g . want 
of arrears. Inadequacy of price is, however, no ground for setting 
aside a patni sale regularly held (21 W. R. 360). If the sale lx? set 
aside by the Civil Court, the Zemindar is liable to pay full costs 
and damages, the purchaser also being fully indemnified against 
all losses. 

If there was 110 arrear of rent at the date of sale whether notice 
of the fact had been given to the Collector or not, the sale must lx? 
set aside. A summary enquiry as to the fact of an arrear may 
indeed be made under the above clause, but it is not imperative on 
the patnidar to demand such an enquiry ; be may reserve the ques- 
tion for a regular suit : and if it appear that there was no arrear, 
the Court is (under cl. I, S. 14) to take care that the purchaser he 
indemnified agaicst loss accruing by reason of the sale being, in 
consequence, set aside. (7 W. R. 219). 

15. (t) Delivery of possession to purchaser. 

— So soon as the entire amount of purchase- money 
shall have been paid in by the purchaser at any sale 
made under this Regulation, such purchaser shall re- 
ceive from the officers conducting the sale a certificate 
of such payment The purchaser shall then proceed 
with the certificate in question to procure a transfer to 
his name in the Kachary of the Zemindar, and upon 
furnishing security (if required) to the extent of half the 
jama or annual rent he shall receive the usual amalda- 
slak or order for possession together with the notice to 
the r.iiyats and others to attend and pay their rents 
henceforward lu him. The Zemindar shall also be 
bound to furnish access to any papers connected with 
the tenure purchased that may be forthcoming in his 
Kachan ; and, should he in any manner delay the 
transfer in his office, or refuse to give the orders for 
possession, notwithstanding that good and substantial' 
security shall have been furnished or tendered on re- 
quisition, the new purchaser shall be, entitled to apply, 
direct to the Court, and he shall receive the orders r for 
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possession, and shall be put in possession, of the lands 
by means of the nazir,in the same manner as possession 
is obtained under a decree of Court : Provided, how- 
ever,, that, if the delay be on account of the Zemindar’s 
contesting the sufficiency of the security tendered, the 
rule contained in S. 6 of this Regulation shall be 
observed. 

Note. — A sale held under the Patni Regulation does not require 
to be confirmed. It becomes final and conclusive when the whole 
of the purchase money is paid under S. 9 (13 C. I.. J. 484). 

(2) Procedure in case of opposition to pur- 
chaser* — When a new purchaser shall proceed to rake 
possession of the lands of his purchase, if the late in- 
cumbent himself, or the holders of tenures or assign- 
ments derived from the late incumbent, and interme- 
diate between him and the actual cultivators, shall 
.attempt to offer opposition, or to interfere with the 
collections ot the new purchaser from the lands com- 
posing his purchase, the latter shall be at liberty to 
apply immediately to the Civil Court for the aid of 
public officers in obtaining possession of his just rights. 
A proclamation shall then issue under the seal of the 
'Court and signature of the Judge declaring that the 
new incumbent having, by purchase at a sale for arrears 
ot rent due to the Zemindar, acquired the entire rights 
and privileges attaching to the tenure of the late taluk- 
dar, in the state in which it was originally derived by 
him from the Zemindar, he alone will be recognized as 
entitled to make the Zemindan collections in the mo- 
fussil, and no payments made to any other individual 
will, on any account, be credited to the raiyats or others 
in any suit for rent or on any other occasion whatever 
when the same may be pleaded. 

(3) Procedure in case of continued opposi- 
tion. — Should the late incumbent or his late under-te- 
nants continue to oppose the entry of the new purcha- 
ser notwithstanding the issue of such a proclamation, 
or should there be reason to apprehend a breach of the 
peace on the part ot any one, , the aid of the police- 
officers and of all other public officers who may be at 
-.hand, and capable of affording assistance, shall be given 

T I 
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to the new purchaser on; his presenting a written appli- 
cation for the same ; and, in the event of any affray or 
breach of the peace occurring, the entire responsibility 
shall rest with the party^opposing the* lawful attempt 
of the purchaser to assume his rights. (S. I5>- 

16. Rules for disposal of sale proceeds — 

The following rules have been enacted for the disposal 
of the proceeds of any sale made under the rules of 
this Regulation : — 

(a) One per cent, shall be first deducted from the 
net proceeds realized, and shall be carried to the ac- 
count of Government for the purpose of meeting the 
expense of any extra establishments which it may be 
necessary to maintain for carrying into effect the pro- 
visions of this Regulation. 

(b) The balance on account of which the sale may 
have been made shall next be made good in full (with 
interest fnd all charges incurred in bringing the taluk 
to sale) to the Zemindar or other person to whom the 
same may be due : Provided \ however, that no former 
balances, beyond those of the current year (or of that 
immediately expired, if the sale be at the commence- 
ment of the following year), shall be included in the 
demand to be thus satisfied. Such antecedent balances, 
if the Zemindar shall have omitted to avail himself of 
the process within his reach for having them satisfied 
at the time, will have become, in fact, mere personal 
debts of the individual talukdar, and must be recovered 
in the same way as other debts by a regular suit in the 
court. 


Remainder to ( c ) Any excess that may remain after satisfying the 

!r if ^ t0 * demand of the Zemindar, in the manner above des- 

nelsury 0r to cribed > shall be forthwith sent, by the officer conducting 

answer claims the saIe » to the treasury of the Collector or Assistant 

of under- Collector of the district to be there held in deposit to 

tenants. answer the claims of the talukdars of the second degree, 

or of others who, by assignment of the defaulter, may 
be at the time in possession of a valuable interest on 
the land composing the taluk or on any part of it. 

(d) It shall be competent to anyone conceiving 
free to prose- * b, n» 9elf to possess such an interest to- bring forward his 
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claim to the price he may have paid for the same, or cate for the 
for a just compensation for the loss sustained by him P rice of thcir 
in consequence of the sale, by instituting a regular suit ,nterest or . 
at any time within two months from the date of sale. 

If the court shall, on Investigation, consider the plain- 
tiffs claim to bean equitable one, the court will award 
to the claimant either the price he may have originally 
paid, or the value of the interest at the time of sale, or 
any other amount that may be deemed just and equi- 
table under all the circumstances. 

If there be more claimants than one, payment shall Payment how 
not be made from the deposit until the whole of the *° ** ”[ acle . 
claims be settled ; and, in case the value assessed upon 
the whole should exceed the amount in deposit, such claims, 
amount shall be divided proportionately, and the re- 
mainder stand as a personal debt against the defaulter, 
to be rpnlized from him by the usual process for the 
execution of decrees. 


(e) Provided, however, that no talukdar of the Action not 
second degree, or other possessor of an assigned inte- to lie if the 
rest upon the land of the tenure sold, who may be under-tenant 
holding under a stipulation for the payment of an he himself in 
annual amount in the way of rent, shall be entitled to arrea ^ f n ^ e 
recover compensation for the loss of such tenure or tlme 0 sau 


assignment upon its becoming cancelled by sale of the 
superior taluk except after exhibiting proof that the 
whole amount of the rent demandable from himself has 
been paid or lodged for the purpose prior to the date of 
sale 


Is a Se patni- 
dar entitled 
to a share in 
the sale pro - 


Note. — The principle seems to be that negligence on the part of ceeds after 

a darpatnidar in not fully paying the amount duo by him may have °i 

; J the zem*n- 

contributed to the non-payment by the patnidar of the amount due dar's dues ? 


by him to the Zemindar. In the case of Ishan Chandra Rai Pandah B,L. 19 


v. Tar ini Prosad Chose this provision was applied, although there 
was a stipulation in the contract dealing the darpatni tenure that 
darpatnidar would be entitled to damages if the patnidar allowed 
the patni tenure to lx: sole or cancelled — it being decided that this 
stipulation must be held to be applicable only if the patni were sold 
owing to the sole neglect or default of the patnidar in not paying 
his rent, and Could not equitably be applied' where the sale resulted 
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from the darpatnidar failing to perform his contract to pay his own 
rent. 


In case of no 
claims in two 
months or 
only -partial 
claims de- 
faulter to 
receive the 
excess un- 
claimed. 

A patni 
tenure under 
which there 
are several 
Darpatni 
tenures , the 


(/) Should no claims upon the purchase money 
of a taluk sold as above be brought forward by any 
under tenants or assignees withfti the period of two 
months from the date of sale, or should the amount 
claimed by these who may have sued not equal the 
entire deposit, the defaulter whose tenure may have 
been sold shall be at liberty to petition the Court for 
the amount so held in deposit, or for the excess thereof, 
as the case may be, and he shall receive a certificate, 
under the seal of the Court, as there being no claims 
to afford ground of detention for the whole or any part 
of the deposit ; and upon exhibiting such certificate to 
the Collector, the amount set free thereby shall be paid 


holders op 
some of which 
have paid 
their Darpat- 
ni rent in full 
to their 
Patnidar and 
some have not , 
put up to sale 
by the ze min- 


to his receipt In the sime manner, upon executing a 
decree passed in favor of any under-tenants or assig- 
nees, they shall receive certificates, under the seal of 
the Court* declaring the amount adjudged to them out 
of the deposit ; and upon exhibiting these certificates 
the amount shall be paid severally to their receipts by 
the Collector. 

Compare S. 169 (d) of the Bengal Tenancy Act. 


dar on the 1st 
Agrahayan 
in the Collec- 
torate under 
the positions 
of Deg, VI IT 
of 1819 for 
the reals- 
cation of 


(g) It shall be competent to any pary interested in 
a deposit 'to withdraw the whole or any part thereof on 
substituting Government securities bearing interest in 
lieu of the money so held in deposit ; such securities to 
be taken at the rate of discount or premium of the day. 
(S. 17). 

Note. — The rights of mortgagee of patni taluks are not dealt 


Rs. 5,000 as 
Patni rent ; 
out of this 
amount 


with by this Regulation. But the surplus sale proceeds should Ik; 
considered to represent the mortgaged property and a mortgagee 
will be entitled to be paid out from the sale proceeds in the first 


J\S. 4,000 is 
due on ac- 
count of the 
rent for the 
current 
Bengali year 
and Rs . 1000 
on account of 
the previous 
year. Discuss 


instance therefrom. (29 Cal. 241). 

Antecedent balances due by the patnidar to the Zemindar, 
namely, those that are not covered by the summary proceedings 
under the Regulation, become mere personal debts of the individual 
talukdars and must be recovered in the way as other debts by a 
regular suit in the Civil Court. (16 C. W. N. 804) and not 
as rents recoverable under the provisions of the tenancy ]$w. (37 

v ‘* • " * t . « «•- -i . * 
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Cal. 747). Arrears that have accrued subsequent to the application the legality 

under the Regulation are a charge on the taluk and the purchaser ^ 

is lxnuid to pay the same. He can not excuse himself by pleading dar'f action , 

that he has taken possession after a part of the arrears accrued. IV hat persons 
. A . _ . . # , , r . . t . can save the 

A sepatnidar is not entitled tg a share of the proceeds of a sale p a f n { prom 

ofthepatni for arrears of rent held under Reg. VIII of 1819. being sold, 

S. 17, cl. 4 mentions a talukdar of second .degree but does not °nd upon 

b payment of 

mention the talukdar of the third degree (sepatnidar) (3 C. W. w f ia t amount ? 
N. 60). ' What rights, 

Iw/otindra Mohan Tagore vs. Jorao Kumari ( 33 Cal. 140 ) ^nfavourof 
it has been held that if in a patni lease there is a stipulation that the payee 
the patnidar would pay the Govt, revenue on l>ehalf of the Zemin- u P on PW" 

<lav, the Govt, revenue is not “money payable to the landlord", and ^aount^^ 
therefore is not “rent" within the meaning of S. 3 cl. (5) of the The rent of a 

Ik T. A i’t • n ml consequently it cannot recovered by summary P ain * 

. . into arrears 

vile under the provisions of Regulation VIII of 1819. There is , f or three 

however, a diversity of judicial opinion on this point Rent prC- years. Can the 

supposes the relation of landlord and tenant. It must 1 >e payable realise^the 

by the tanant to his landlord. S. 3, Sub-sec. (5) of the B. T. Act whole amount 

defines “rent” as “whatever is lawfully payable or deliverable \w by sale under 

money or kind by a tanant to kis landlord on account of the use or fgfg p* ^ 

occupation of the land held by the tenant." The question sometimes B. L. I 9 i 6 ( 4 ) r 

a rises as to whether a sum of money payable by a tenant not to his { n a P* tn * . 

lease there is a \ 

landlord but to a third person is rent. In some cases, it has been stipulation 
decided that such payment is rent while in other discs, the contrary that the patni - 
view has been held. For the former view, see 2 C. W. N. 455 ; 

27 Cal. 67 v. b., and for the latter view see n Cal. 221, 32 Cal. revenue on 


169 and 33 Cal. 140. 


behalf of the 
zemindar . On 
failure by the 
patnidar to 
pay the same * 
can the zemin- 
dar recover the 
amount by a 
sale of the 
patni under 

i. Objects of the Act. —The purposes for which A leg. S of 
Act XI of 1859 was passed were as follows : — IML **1920(0) 

( T ^ To afford reasonable security to p^rgons who 1925(4), ’26(a)! 


Bengal Land Revenue Sales Act. 
(XI OF 1859) 
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What were 
the purposes 
for which the 
Revenue sale 
Law was 
passed ? 

B.L. 1914(6), 
What consi- 
derations led 
to the enact- 
ment of Act 
XT of tSjq ? 

B. L. 1918(a). 
Stpte briefly 
the complica- 
tions and 
causes that 
led to the 
passing of 
Act XI of 
rSj9 ? 

R. L. 1912(a). 
State some of 
the principal 
objects for 
which the 
Revenue Sale 
Law ( Act XT 
of 1 S59) was 
passed '. 

B. L, 1919(a). 
“The Reve- 
nue Sale Law 
( Act XI of 
/Sjg) is to a 
great extent 
a remedial 
law passed for 
the benefit of 
the subject , 
and in order 
to relax the 
stringency of 
the former 
Law whereby 
the Crown 
was 

empowered 
to sell estates 
for non-pay- 
ment bf 


have liens upon estates, and who pay the money neces- 
sary to protect such estates from sale for arrears of 
revenue : 

( 2 ) To afford sharers in estates , who duly pay their 
shares of the sud 3 er jumma of their estates* easy means 
of protecting their estates frolh sale by teason of the 
default of their co-sharers : 

(3) To afford land holders, particularly absentees . 
facilities in guarding against the accidental sale of their 
estates for arrears ot revenue by rea^n of the neglect 
prTraud of their agen ts : 

(4) T o provide for the voluntary registration of 
dependtnt taluks exTstins at the time of the Permanent 
S ettleme nt : 

(5) To protect the holders of registered under- 
tenures since the Perm merit Settlement and not’resum- 
abfe’Vy the grantor or their representatives, from loss 
by. the avchdance of their tenures by the sale of the 
estates ; and to give absolute security to such tenures 
by special registry when shewn to be held at a rent 
sufficient for the security of the revenue : 

( 6 ) To discontinue the practice of obtaining the 
previous sanction of the Board of Revenue to sales of 
estates for arrears of revenue, or other demands of 
Government, ip the province of Cuttack 

First Object.—When an estate had been mortgaged or other- 
wise hypothecated for the re- payment of money, if it were suffered 
to fall into arrear anti so to be sold, through either the carelessness 
or baud of the proprietor, the creditor lost his security, as the 
sale cleared away incumbrances. He might indeed bring a suit to 
enforce his lien against any balance of purchase-money whiefv re- 
mained in the Collector’s hands, but as this could not be rendered 
available until he had got a decree, the defaulting proprietor was 
generally able to withdraw it before it could l>c attached in execu- 
tion of the lien. So long as this risk was possible, it was natural 
that revenue-pay^g estates had a depreciated value in the market 
as security for the re -payment of money, and individual cases of 
hardship pointed to the advisability of amending the law. The 
necessary remedy was afforded by allowing the creditor to deposit the 
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a r rear of revenue and so save the estate from sale. If he afterwards revenue** 
proved before a competent court, that this deposit was necessary 5*1^*1924 (&) 
in order to protect any lien he had on the estate, a share, or part 
thereof, the amount so deposited was to be added to the amount of 
the original lien. 

"'Second Object. — The system of joint ownership, which is the 
normal state of every Hindu family, and which exists not infre- 
quently amongst the Mahomedans, is occasionally productive of 
inconvenient results, provident and thrifty sharers being made to 
suffer the consequence of improvidence and extravagance of their 
co-shaiers. Tims where one of several co-sharers »»i an estate failed 
i*> pay his quota of the revenue and so brought the estate into 
arrear, the other co-sharers had no alternative but to pay his quota * 
out of their own pockets, if the) would avoid thp loss of their own 
shares, which would l»e result of a sale. To obviate this hardship, 
a recoidod sharer of a joint estate, held in common tenancy or 
whose share consists of a specific portion of the Iamb may now 
apply to the Collector to be allowed to pay hijs share of the Govern- 
ment revenue separately. If after publication of notice no other 
recorded sharer make any objection within six weeks, the Collec- 
tor is lu open a separate account with the applicant, and to credit 
separately to his share all payments made by him. (Ss. 13, 11). 

If any recorded proprietor object that the applicant has no right to 
the share claimed by him, or that his interest is less than stated, or 
where the share consists of a specific portion of land, that the 
amount of revenue thereupon is incorrectly given, the Collector is to 
suspend proceedings, and refer the parties to the Civil Court for a 
judicial determination of the point in dispute. (S. 12). 

In the event of a sale where a separate account has been opened 
for one or more shares, that share or those shares from which the 
arrear is due, are alone to be put up in the first instance, notice 
l)eing given in the sale advertisement of the intention of excluding 
the share or shares from which no arrear is due, and such share or 
shates are to constitute one integral estate, the shtyce or shares sold 
being charged w'ith their separate portion of the revenue (S. 13). If 
the highest hid, made. for the share or shares put up in the first in- 
■istance be insufficient to meet the arrear, the Collector is to stop the 
• 
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sale and to declare that the whole estate will be put up at a fut un- 
day, unless the other recorded sharer or sharers, or some of them, 
shall within ten days purchase the share in arrear by paying the 
whole arrear due from such share. If such purchase lx? completed , 
the purchaser is to get the usual certificate and to have the same 
rights as if he had purchased at a sale. If the purchase lie not com- 
pleted, the entire estate is to be sold after the usual notification 
(S. 14). Outsiders who purchase shares under these provisions (i.e. 
Ss. 13 and 14) acquire them subject to all incumbrances, and do not 
acquire any rights which were not possessed by the previous owners, 
(S. 54 ). 

Third Object — In order to afford landholders, particular!) 
absentees, facilities in guarding against the accidental sale of their 
estates for arrears of jrevenue by reason of the neglect or fraud of 
their agents, recorded proprietors or co-partner* of estates are 
empowered to deposit with the Collector money or Government 
securities endorsed and made payable to the order of the Collector,, 
at the same time signing an agreement' pledging the same to Govt, 
by way of security for the revenue of the entire estate, and authoriz- 
ing the Collector to apply them lo the payment of any revenue that’ 
may become due therefrom. In case of arrear, the Collector is to 
apply to its payment the money and any interest due u]H>n the 
securities, and, if a balance then remain, he is to sell the securities 
and apply the proceeding to its discharge. So long as funds art* 
thus in hand to cover any arrear that may accrue the estate is 
exempt from sale. Monies and securities so deposited are exempt 
from attachment otherwise than in 1 execution of a decree of the 
Civil Court. 

Fourth and Fifth Object*.— -The fourth and fifth objects may 
be considered together. The law provides for two sets of 
registers, one for common registry, the other for special registry „ 
Common registry secures the tenures and farms therein against any 
auction purchaser at a sale for arrears of revenue except Govern- 
ment. Special registry secure against Government also. (Ss. 38-^0.} 

Application of the Act. — S. 62 of the Act provides that “the* 
ojieration of this Act shall be confined to such parts of the Lower 
Provinces in the Presidency of Port William in Bengal as are ov 
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shall lie subject to the general Regulations of that Presidency.” The 
Act has lx;en declared to apply to the whole of Bengal except the 
Scheduled Districts. It has also been extended to the Santhal 
Paraganas, West Jalpaiguri, Darjeeling district, "Western Duars, 
and the districts of Hazaribag, Lohardaga and Manbhoom, Pergana 
Dhalbhuin and the Kolhan. The Act does not apply to Chittagong 
Hill Tracts and Assam. 

Definitions (1) Collector. — The word “Collector” includes a 
Deputy Collector or other officer exercising, by the authority of 
Govt., the powers of a Collector or Deputy Collector. (S. 61). 

(2) Proprietor. — The word “Proprietor” includes any tenant 
I ») whom any estate or tenure is held directly under Government. 
(S. 1, Act VII of 1868). 

(3) Revenue. — The word “revenue” includes every sum annu- 
j ally payable to Government by the proprietor of any estate or tenure 
I in resjH'C.t thereof, a nd every sunt payable to G ovt, in respect of 
* T akavi or of any mon ey advanced by G ovt to propffclors of laml for 

maki ng or repai ring improvements, reservoirs, or water-courses nr 
oth er improve ments on t he land held .by. them. (ibid). For dis- 
tinction lx* tween revenue and rent , vide the Author’s Student- * 
Bengal Tenancy Act, 5th edition, p. 19. “The term land-revenue 
may be broadly defined as the amount of money or quantity of 
produce payable to the State by persons in occupation of or other- 
wise interested in, land. Modern terminology draws a line of 
distinction between revenue and rent. Revenue is used to denote 
the tax imposed by the State upon the owners of land and rent is 
used to designate the amount payable by the tenant of land to its. 
owner or in cases in which there are two or more degrees of sub- 
infudation to the owner of the next higher grade of interest. Rent 
is essentially in the nature of a price payable for the use and occu- 
pation of land, while revenue partakes of the character of a royalty 
payable by persons interested in land, whether in actual occupation 
or not.” ( Guhas Land-System ). 

9 (4) Estate. — The w r ord “Estate” means any land or share in 

land subject to the payment to Government of an annual sum in 
respect of which the name of a proprietor is entered on the register 
knoftn as the General Register of all revenue-paying estates or in. 
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respect of which a separate account may, in pursuance of S. 10 or 
II of Act XI of 1859, have been opened. (Ibid), 

(S) Tenure. — The word “tenure” includes all interests in land' 


whether rent-paying or lakhiraj (other than estates as above defined) 
and all fisheries, which, by the terms of the grants creating the 
same or by the custom of the country, are transferable, whether 
such tenures are resumable or not, and whether the right of selling 
or bringing them to sale for an arrear of rent may or may not have 


been specially reserved by stipulation in any instrument, (Ibid), 


.Define 
Arrears of 
Revenue 
under the 
Bengal Law 
Revenue Sales 
Art (XI of 
59 )• 

II. L. 192 6 ( 4 ). 


2. Arrear of Revenue 5 — If the whole or a 
portion of a kist or instalment of any month of the era, 
according to which the settlement and kistbandi of any 
mahal have been regulated, be unpaid on the first of 
the following month of such era, the sum so remaining 
unp iid shall be considered an 4 arrear of revenue " 

(S. 2). 

Arrear of Revenue. — S. 3 of this Act ( see infra ) empowers 
the Board of Revenue to determine the dates on which the arrears 


of revenue should lx? paid in each district under their jurisdiction. 
If any quaterly instalment, as determined by the Board in the case 
of a whole estate or of an estate carved out by partition, is not paid 
up before the sunset of the latest day fixed, the amount so unpaid is 
considered to In; an arrear. In such a case the estate practically 
lapses, and the defaulter has no right to bar, or interfere with, the 
sale by subsequent payment or tender of payment. But whatever is 
sold under Act XI of 1859 can only be sold for arrears of Govern- 
ment revenue, and unless such arrears can Ire shown to have been 


due, any sale held under the law is void, inoperative and without 
legal effect. (15 W. R. 14 1 ; 13 YV. R. 381 ; 22 C. L. J. 525). 

Payment of Revenue by Postal Money Order. — Govern- 
ment revenue is, as a rule, paid into the treasury directly by the 
Zemindar or his representative. Postal agencies are also sometimes 
employed. But it should be observed that payment to the post 
office is not equivalent to payment to the Collector and that the 
post office cannot be considered to be the agent of the Collector, for" 
two reasons : In the first place, at the foot of the revenue money- 
order form, rule 6 runs thus : — Remittances of land-revenue should 
be made in sufficient time before the hist day to ensure their reach- 
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ing the treasury on or 1>efore that clay and remitters are advised, to 
allow ample margin of time on this account." This rule implies 
tTiat it is payment to the Collector by the post office that acts as an 
acquittance and not payment to the post office. The second reason 
is that post office is not authorised by the Government to give a 
valid receipt for the amount of revenue. It can give receipt for the 
money that comes into its hands at the risk of the remitter, ( per 
Rampini and Wilkins, J. J. in 4 C. W. N. 1903). Where, there- 
fore, the revenue of an estate was sent through the post office by a 
revenue money-order in sufficient time, but it did not, owing to the 
negligence of the post office, reach the Collector in due 
time, and the estate was sold for arrears of revenue, it was held that 
the sale was rightly held. (4 C. W. N. 103). Where, however, 
the revenue money-order reached the Collector in time but the 
Taitzi number and the name of the registered owner being wrongly 
given the anjount was credited to another estate, and the estate, for 
which the money had lxjen sent, was sold for arreanaof revenue, it 
w'jis held that, under rule 29 of the Land Revenue Rules, it was the 
duty of the Collector to give the remitter an opportunity to rectify 
the mistakes made by him : an endorsement on the hack of the 
money-order to the effect that the remitter would be liable for any 
mistake and that the Collector ate would be guided by the Tumi 
number did not relieve it from that duty. (32 Cal. 229 ; 42 I. C. 
500). 

3. (a) Latest day of payment of Revenue.— 

The Board of Revenue shall determine upon what dates 
all arrears of revenue ( and all demands, which are di- 
rected to be realised in the same manner as arrears of 
revenue) shall be paid up in each district under their 
jurisdiction, in default of which payment, the estates in 
arrear in those districts except as hereinafter provided 
-shall be sold at public auction to the highest bidder. 

(6) Notification of the latest day of pay- 
ment. — The Board of Revenue shall give notice of the 
dates so fixed in the official Gazette and shall direct 
•corresponding publication to be made, as far as regards 
each district, in the language of that district, in the 
■offifee of the Collector or other officer duly authorised 
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to hold sales under this Act, in the Courts of the Judge, 
Magistrate (or Joint Magistrate, as the case may be), and 
Munsiffs and at every thana of that district, and the dates 
so fixed shall not be changed except by the said Board 
by advertisement and notification, in the manner above 
described to be issued at least three months before the 
close of the official year preceding that in which the 
new date is, or dates are, to take effect. (S. 3). 

Note. — When the latest clay for the payment of Govt, revenue 
falls on a Sunday or a holiday, being a day on which the Collector*^ 
office is authorised to be closed, the first open day after such Sunday 
or holiday is to lie taken as the latest day. 

Latest day of payment — The latest day of payment as men- 
tioned in S. 3, is the turning point and all the machinery of the Act 
for sales seems to hinge on it. (7 C. W. N. 377) . 

A Zemindar i Sunset law — S. 3 of the Act empowers the Boards of Revenue 

tj advertised t0 determine upon what dates arrears of revenue shall lx: paid in 
for sale for r 1 

arrears of each district unaer their jurisdiction. If any quarterly instalment 

Govt, revenue, is not paid before the sunset of the latest day thus fixed the estate 

Is there any practically lapses and the defaulter has no right to bar or interfere 

means to stop 1 s 

the sale ? with the sale by subsequent payment (21 Cal. 844). 

B.L. 1913 (a). “Except as hereinafter.” — See Secs. 5 and 17 infra. 

Special notice 4* Proviso in case of certain descriptions 

necessary in of arrears — No estate, and no share or interest in any 
certain cases, estate, shall be sold for recovery of arrears or demands 
of the descriptions mentioned below otherwise than 
after a notification in the language of the district, spe- 
cifying the natMe and amount of the arrear or demand, 
and the latest date on which payment thereof shall be 
received, shall have been affixed for a period not less 
than 15 clear days preceding the days fixed for payment 
according to S 3; of this Act, in the office of the Col- 
lector or other officer duly authorised to hold sales 
under this Act, in the Court of the Judge within whose 
jurisdiction the land advertised lies, and in the Mun~ 
siff’s Court and police-thana of the division in which 
the estate or share of an estate to which the notification" 
relates is situated ; pr, if the estate or share of an es- 
tate be situated within the jurisdiction of more than 
one MunsifTs Court or police-thana, in some one or 
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more of such courts or thanas : and also at the Kachan 
of the malguzar or owner of . the estate or $hare of an 
estate, or some conspicuous place upon the estate or 
share of an estate, the same to be certified by the peon 
or other person employed for the purpose ; — 

(1) Arrears other than those of the current year or What steps 

of the year immediately preceding. are rc( l uire d 

v b to be taken 

(2) Arrears due on account of estates other than by Collector to 

that to be sold. bring an 

(3) Arrears of estate under attachment by order of jdramars 

any judicial authority, or managed by the Collector in other than 
accordance with such order. those of the 


(4) Arrears due on account of takkavi , pulbandi , or 
other demands not being land-revenue, but recoverable 
by the same process as arrears of land-revenue. (S. 5). 


current year 
immediately 
preceding ? 
H. L. 1905. 


Note. — The notification under this section is not a notice for 


the sale of an estate for arrears of revenue on a specified day or at 
a specified hour nor does it invite bidders. It is mefnt only to be 
affixed, at least 15 days before the day fixed for the sale, for the 
payment of revenue. (I. C. L. J. 555). In other words it is simply 
a public call on the debtor to nay his debt by a fixed date. The 
issue of a notification under this section is imperative and its nun- 
service is a material irregularity for which the sale for arrears may 
l>e set aside, “To sell a man’s estates for arrears after lulling him 
into a false sense of security, by failure to give notice which the law 
prescribes as a condition precedent of sale, is an injury in itself and 
a very material injury and one amply sufficient to warrant a court 
in annulling a sale under S. 33, Act IX of 1859.” ( Per Phear. J. 
in 1 5 W, R, 423). But a contrary view has been expressed by 
Rampini and Bodilly J. j. in 32 Cal. no at p. 116 where it hai 
been held that the issue of a notice under S. 5 of this Act is not a 
condition precedent to the sale taking place, the non-compliance 
with which makes the sale no sale as in the case of its being found 
that there were no arrears for which a sale could legally lie held. 
The non-issue of such a notice is only an irregularity. The weight 
-of authority, however, points to the contrary view. Thus, in 1 C. 
L. J. 565, it has been held that the proceedings of the Collector 
wouhl be materially irregular and illega 1 within the meaning of 
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S. 33 of this Act, if S. 5 were altogether ignored. See also 9 Cal, 
271 ; 11 Cal. 200 and 2 C. W. N. 360. If, however, ihe Collector 
issues a notice under S. 6 instead of under S. 5 it is a mere irregula- 
rity which does not render the sale a nullity. (6 C. L. J. 99). The 
omission to issue the notification prescribed by S. 5. is not remedied 
by the issue of the certificate of sale under S. 28 of the Act and 
Civil Courts are not precluded by S. 8 of Act VI i of 1868 from in- 
vestigating the question. S. 8 of Act VII of 1868 may be invoked 
if objections are made to the due service and posting of all or any of 
the notices required by this Act including the notices under S. 5, 
but the section has no application when no order is passed for the 
issuing of such notices and none are actually issued. Sec. 8 of Act 
VII of 1868 does not apply to a case in which no notification under 
S. 5 is published at all. (17 Cal. 392). The non-issue of a notice 
under S. 5. must, however, be specified in the appeal to the Commis- 
sioner, and, if not so specified cannot be urged in a subsequent 
suit. (8 C. \\ N. 757).* 

Current year — means the year in which the latest date for pay- 
ment falls ns fixed under S. 3 and not the year in which sale of the 
property ultimately takes place. (7 C. W. N. 377, 5 C. L. J. 45). 

Takavi — means advances of money made by Government to 
Zemindars for improvement of their lands r 

Pulbandi — means money advanced for keeping bridges, em- 
bankments, etc. in repairs. 

Clause (3) — The object of this clause is to gi;e social pio- 
tection in cases where the circumstances are such that, without any 
omission on the part of the person interested in protecting the 
estate, there might be delay in the payment of the revenue ; and, 
it is perfectly obvious that this difficulty occurs in all cases where 
any portion of the estate liable for Govt, revenue is under attach- 
ment. If any portion of an estate is under attachment for debt, 
the owner of that portion is not always the person really interested 
in the payment of the revenue, but either the person who has 
attached it or the co-sharer. When it has been put under r»ie 
control of a manager appointed by the Civil Court, the owner of 
the share, though in that case he is pTobabty interested in the pay- 
ment of the revenue, has not the means of paying it, the whole rents. 
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sind profits of the estate l>eing taken out of his control and handed 
over to another person ; and that difficulty arises just as much 
whether the estate is under management of a person appointed by, 
and wholly irresponsible to, the Civil Court, or whether it is under 
the management of a Collector or other Revenue -officer. (13 W. 

K. 423). 

The attachment must be made at least 15 days lxifore the laM 
day of payment for which it is sought to bring the estate to sale. 
Cl. (3) would not, therefore, apply to 11 case in which the attach- 
ment was made after the last day of payment, and after the estate 
had become liable to sale for arrears of Government revenue ( 22 
Cal. 738). 

Tlie attachment must be made under judicial authority and it 
must be proved that there had lxien an actual attachment effected 
strictly in accordance with the requirements of S. 274 C. P. C. 

An attachment under the certificate procedure is not 
an attachment uithin the meaning of this chnisc. ( 13 Cal. 
209 ). It is immaterial whether the attachment is or is not 
subsisting at the time of the sale. There is nothing in S. 5 which 
indicated that the property sold for arrears should l>c under attach- 
ment at the lime of the sale. If a property was in arrear and was 
also under attachment hy order of any judicial authority, the Collec- 
tor could not, having regard to the provisions of S. 5, legally sell 
it without first publishing a notification of the arreai not less than 
15 cleai days prior to the latest day of payment. Such a sale was 
ultra vires and therefore void. (17 Cal. 398). 

5. Notification of sale to be issued and no 
tender after latest day of payment to stop sale. 

— The Collector or other officer duly authorised to 
hold sale under this Act shall, as soon as possible after 
the latest day of payment fixed in the manner prescrib- 
ed in S. 3 of this Act, issue notifications in the language 
of the district to be affixed in his own office, and in the 
Court of the Judge of the district specifying the estates 
14 or shares of estates which will be sold as aforesaid, and 
the day on which the sale of the same will commence, 
which day shall not be less than 30 clear days from the 
date of affixing the notification in the office of the 
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Collector or ether officer as aforesaid. If the Govern- 
ment revenue of any estate or share of an estate to be 
sold exceed the sum of Rs. 500, a notification of the 
sale of such estate or share of an estate shall be pub- 
lished in the official Gazette. Except as hereinafter 
provided, all estates or shares of estates so specified 
shall, on the day notified for sale, or on the day or days 
following, be put up to auction by and in the presence 
of the Collector or officer as aforesaid, and shall be 
sold to the highest bidder : And no payment or tender 
of payment after the sunset of the latest day shall bar or 
interfere with the sale either at the time of sale or after 
its conclusion. (S 6). 

Note. — The object of the section is to give reasonable publicity 
to the sale and its real meaning is that this should be done by 
means of affixing the prescribed notices strictly in time or not less 
than 30 clear days hgfeue the date fixed for the sale. Where the 
notification req tired by this section has not been affixed clear thirty 
days before the date of sale mentioned in it, the Collector ceases to 
have any jurisdiction to put the property up to sale. A notification 
by the Collector under S. 6, Act XT of 1859, fixing the 31st May, 
1878, as the date for holding the sale, was affixed in the particular 
places mentioned in the section on the 2nd May, 1878. Subse- 
quently, the 31st May Mng ascertained to be 11 holiday and the M 
of June being also 0 holiday, the Collector purporting to Act under 
S. 20 of the Act, issued a notification on the 25th or 26th of May, 
postponing the sale to the 2nd of June. On that day the sale was 
held and the Commissioner having upheld it on appeal a certificate 
of title undei S. 28 was given to the purchaser. In a suit to set 
aside the sale, it was held that, inasmuch as the notification under 
S. 6 had not lieen affixed 30 days before the day fixed by it for hold- 
ing the sale, the requirements of the section had not l)cen complied 
with. (9 Cal. 271). It is to be observed that non-compliance with 
the provisions, of S. 6, Act IX of 1859, is not a mere irregularity 
and is certainly not one of those errors in procedure which are in 
tended to be cured under S. 8, Act VII 1868, by the purchaser 
having obtained his certificate. (11 Cal. 200). , In the above case, 
the day notified being less than 30 days from the date of affixing 
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■the notice, was one on which the Collector had no authority to hold 
the sale, and as the sale on that day would have l>een illegal no ad* 

\ ournment of the sale to any subsequent day could have the effect of 
legalizing the proceedings. If the Collector had no right to hold 
1 lie sale, the error, which he committed, was not a mere irregularity, 
but one which rendered the proceedings absolutely void. (n Cal. 
200 ; 7 C. W. N. 377). The contrary view has, however, been 
t.iken in 16 G. W. N. 227 where it has been held that the fact that 
the proclamation of sale was affixed in the Collec 1 . orate less than 
thirty days from the date of sale, in contravention of the provision 
«>f S. 6, did not make a sale a nullity. 

Contents of the Notification. — The section lays down that 
the notification is to specify only (t) the estates or shares of estates 
which will be sold, and (2) the day on which the sale will tom 
1 nonce. The specification should 1 »c such as to inform intending 
purchasersShe precise properly that is to ^be sold to ensure 

thereby a reasonable competition. The question as to whether in 
any particular instance, the notification sufficiently specifies the 
estate or share to be sold must depend upon the terms of the notifi- 
cation in each case. The section does not require that the name of 
the defaulter or proprietor should be inserted in the notification, the 
reason lieing that the sale conveys the estate or a share of an estate 
in arroar and not the right, title and interest of the defaulter. Thus, 
where a notification under S. 6 did not contain the names of all the 
recorded proprietors, bnt the name of one of them only, it was held 
that the circumstances did not amount lo an irregularity within the 
meaning of S. 33, Act XI of 1859 {9 Cal 591 ; 13 Cal. 408 ; 32 Cal. 
110). I11 J\\ijani Dasi v Gcnrsk Prosad ( 37 Cal. 407 ), however, 

where it was found that the mis-statement of the proprietor in the 
sale notification had the effect of * misleading intending bidders, it 
w r as held that such incorrect entry amounted to an irregularity such 
as is contemplated by S. 33 of Act IX of 1839. 

Tender after the latest day of payndent. — Where an arroar 
of revenue has not been paid within the latest day fixed for pay- 
ment, no payment or tender of payment made after sunset of such 
■ date can' bar or interfere with the sale either at the time of the sale 
• or afte/its conclusion. Such a payment does not entitle the pro- 
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prictors to claim as a matter of right that the liability of the estate 
to be put up to auction has terminated. Thus, in a suit to set aside 
a sale for arrears of revenue held on the 26th March 1879, it 
alleged, as one of the grounds for setting aside the sale, that arrears* 
had been paid into the Collector's treasury on the previous day and 
a receipt granted for it, and that according to the custom which hail 
prevailed in the Col lecto rate of (he district, on payment of arrears 
being so made property had always been exempted- from sale but 
it was held that the sale was valid as no order had been made by 
the Collector in writing exempting the property from sale under S. 
18, mere payment of arrears into the treasury, without such an order 
not having in itself the effecl of exempting the property from sale, 
(13 C. L. R. j) Where again the revenue of an estate is sent 
through the post-office by a money-order in sufficient time but it 
does not reach the Collet tor in due time, as result of which the estate 
is sold for arrears of revenue, the sale is legally held. 

6. Nrftice to raiyats, etc.— Whenever an 
estate or share of an estate is notified for sale as 
provided by S. 6 of this Act, the Collector or 
other officer as aforesaid shall affix a proclamation in 
the language of the district, (il in his own office and as 
soon as thereafter as may be, (2) in the Munsiff’s Court 
and (3) police-thanas within which the estate or share 
of an estate or any part of it, is situated, and also (4) at 
the Knchari of the malguzar or the owner of the estate 
or share of an estate or at some conspicuous pljce upon 
the estate or share of an estate, forbidding the raiyats 
and under-tenants to pay to the defaulting proprietor 
any lent which has fallen due after the day fixed 
for the last day of payment, on pai n of not being en- 
titled to credit in their accounts with the purchaser for 
any sums so paid.* (S. 7). 

Note “ The object of issuing a notice under this section is not 
to give proprietors notice of the fact that the estate is to be put up 
to sale ; it is to prevent the tenants from paying rent to the default- 
ing proprietor. The view that the notice under S. 7 is intended tor 

* The defaulter is, however, entitled to all the rents of the estate upto 
the latest day ef payment of the revenue. ( vide S. 58). But where a tenant, 
pays to the defaulter any rent due after the day fixed for the last day of 
payment, he does so at his own risk. 
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tlu- protection either of the tenants or of the purchasers at the reve- 
nue sale or perhaps of both, receives considerable support from the 
fact that the title of the auction purchaser takes effect, as is ex- 
pressly stated in the form of the certificate of title given under S. 2S 
from the day after that fixed as the last day of payment ; it is 
olnious, therefore, that, as the Li tie of the purchaser relates back to 
the day following the day of default, it is essential that, us soon as 
the default is made the raiyats and the under-tenants should be 
apprised that the defaulting proprietor has no claim to any rent that 
accrue after the default has been made/' (/'•** Mukherji J. in 2 
C. I„ J. 325). 

Omission to publish notice under this section does not vitiate a 
sale. The object of the notification under S. 7 being to give notice 
to the raiyats not to pay lent to the defaulting Zemindirs, non-ser- 
\ icr» ■ uch notification could not he a ground for invalidating the 
title of the auction-purchaser. (13 C. L. R. 1 ; 30 C% 1 . 1 ; 34 Cal. 
381). In the absence of proof that the plaintiff has sustained substan- 
tial injury on account of the omission cf tile notice under S. 7, such 
omission would not invalidate a sale under Act XI of 1859. (21 Cab 
354). It has further been held that the notice required by S. 7 t<» 
ho ser\ed in the mahal being intended to be a notice to the raiyats 
not to pay their rent to the defaulting Zemindars, the omission to 
issue such notice could not be connected with any substantial injury 
arising from the sale. (2 C. L. J. 3 2 5 )« It should 1>e observed that 
after issue of the sale-certificate to the purchaser, the provisions of 
Sec. 8, Act VII of 1868, would bar the raising of the question whe- 
ther the notice under S. 7 had been duly posted and served or not. 
(30 Cal. 1). 

7. Claims of defaulter against Government 
not to invalidate sale.— No claim to abatement or 
remission of revenue unless the same shall have been 
allowed by the authority of Government and no private 
demand or cause of action whatever, held or supposed 
ft) be held, by any defaulter against Government shall 
bar or render void or voidable a sale under this Act ; 
nor shall the plea, that the money belonging to the 
defaulter, and sufficient to pay the arrear of revenue 
due, yas in the Collector’s hands, bar or render void or 
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voidable a sale, under this Act, unless such money 
stand in the defaulter's name alone, and without dis- 
pute, and unless afier application is made by the de- 
faulter, or after the written agreement provided for in 
Sec. 15 of ihrs Act, the Collector shall have neglected 
cr refused on insufficient grounds to transfer it in pa)- 
ment of ti e arrear uf tevenue due. (S. 8). 

Note. — Possession by Collector of money, belonging to the de- 
faulter, not indisputably placed to bis credit can not save the estate 
from being sold. (25 Cal. 833). A deposit in Colleetorate to the 
credit of the proprietor or even the estate in arrear, sufficient to 
cover the amount of revenue payable to Government is not enough 
to exempt the estate from sale, unless the Collector ha> 
l>ecn asked by special petition, on or before the latest day to appro- 
priate the amount in deposit to the satisfaction of the amount pay - 
able as revenue. The existence of such deposit in the CoJlectorate, 
or the fact that *the arrear was small and that it was not paid in 
owing to inadvertence or mistake may only be a reason for inducing 
the Collector or Commissioner of Revenue to grant exemption from 
sale and it may also be a good reason for setting aside the sale when 
the sale has taken place on the ground of hardship or injustice (S. 
26), but in c;ise of the deposit of money or of Government securities 
made payable to the order of the Collector the provision of S. 15 
applies and the estate may be exempted from sale. 

8 . Estates not to be sold for certain arrears. 

} — (n) No estate shall he liable to sale for the recovery of 
arrears which have accrued during the period of its being 
f under the management of the Court of Wards.* 

(l>) No estate, the sole property of a minor or minors, 
and descended to him or them by the regular course of 
inheritance duly notified to the Collector for the infor- 
mation of the Court of Wards, but of which the Court of 
Wards has not assumed the management, shall be sold 
for arrears of revenue accruing subsequently to his or 
tlieir succession to the same until the minor or minors; 
or one of them, shall have attained the full age of 1# 
\ years.* 


* These two clauses have bean repealed by Ben. Act 3 of 1881. * 



BENGAL REGULATIONS. 


181 


(c) No estate held under attchment by the Revenue 
authorities otherwise than by order oj a judicial authority , 
shall be liable to sale for arrears accruing whilst it was 
held under attachment. 

(d) And no estate held under attachment or manag- 
ed by a Revenue officer in pursuance of an order of a 
judicial authority shall be liable to sale for the recovery 
of arrears of revenue accruing during the period of such 
attachment or management until after the end of the 
year in which such arrears accrued. (S. 17). 

Note. — The object of this section is to prevent property from 
being sold for arrears of revenue, which hatl accrued due while it 
was in the hands of the Revenue authorities (34 Cil, 3S1). It imiM. 
b.- observed that I he h'nefit conferred by S. 17 is 3 totally different 
one from that conferred by S. 5. The former section does not refer 
lo notices to be given, but to certain eases in which estates are not 
liable to sale at all. (12 B. L. R, 2y7). The distinction between 
l lie larg *r concession granted under this section a ft l those aff< ided 
by S. 5 should be noted. These concessions arc founded on the theory 
that llv*re can be no conceivable case of balance due from an estate 
on account of a period of attachment or management by Revenue 
authorities, except by reasons of some fault, or neglect, 01 oversight 
committed by the olftc:rs of Government and consequent, that it b 
always in the povv^r of Government or its officers, under powers 
given them by the existing law, to prevent the occurrence of such 
balances, (Roy’s Revenue Salt; Laws p. 77.) 


9 Power to exempt from sale. — It shall be 
competent to the Collector or other officer duly authoris 
ed to hold sales under this Act, at a.n tfc=rirpfr before the 
sale of an estate or share of an estate shill have com- 
menced, to exeApt'“dfri^lahTor share from sale ; and, 
in like manner, it shall he compet.nt to the Commission- 
er of Revenue, at any time before the sale of an estate 
or share of an estate shall have commenced, to exempt 
such estate or share of an estate from sale, by a special 
•>rder to the Collector or other officer as aforesaid to that 
effect in each case ; and no such sale shall be legal if 
held after the receipt of such order of exemption. 

provided, however that the Collector or other officer 
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as aforesaid or the Commissioner, shall duly record in a 
proceeding the reason for granting such exemption, and 
provided also that an order for exemption, so issued by 
the Commissioner shall not affect the legality of a sale 
which may have taken place before the receipt by the 
Collector or other officer as aforesaid of the order of 
exemition. (S. 18). 

Note. — An order of exemption made by a Collector under S. 18 
to be operative must be absolute and unconditional and must bo 
in writing . Where a defaulting proprietor tendered the arrears 
before the day of sale and prayed that the amount be accepted and 
the property released from sale, whereupon ordered : “I exempt 
this estate from sale, provided the arrears are paid before sale” ; 
it was held that the order is not such as is intended by S. 18. (17 
Cal. $09 I\ C.). In this case, their Lordships of the Privy Council 
observed : “It should be an absolute exemption, not an order 
which may have effect as an exemption or not according to what 
may happen or Tje due afterwards. The section says it shall be 
competent to the Collector or other officer, at any time before the 
sale, to exempt the estate from sale. The Collector is to record 
in a proceeding the reason for grunting exemption. Although this 
may be done at any time, the reason should exist at the time the 
exemption is* granted, and not be a fact which may happen after- 
wards, or an act which may or may not be performed.” Similarly, 
where in a suit to set aside a sale for arrears of Govt, revenue held 
on the 26th March, 1879, it was alleged, as one of the grounds for 
setting aside the sale, that the arrear had been paid into the Collec- 
tor’s treasury on the previous day and a receipt granted for them, 
and that according to the custom prevailing in the Collectorate of 
the district on payment of arrears being so made, the property had 
always been exempted from sale, it was held that the sale was valid, 
as no order had been made by the Collector in writing exempting 
the property from sale under S. 18, mere payment of arrears into 
the treasury without an order under S. 18, not having in itself the 
effect of exempting the property from sale (13 C. L. R. 1). * 

to, Deposit by persons, other than proprie- 
tors, to save estate from sate.— (a) Che Collector 
or other officer as aforesaid shall, at any time before «un- 
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set of the latest day of payment, determined according av f rt the 
10 S. 3 of this Act, receive as a deposit from any person, ***** °f a 
not being a proprietor of the estate or share of an estate g £*”10 (a) 
in arrear, the amount of the arrear of revenue due, to be ^7^/ risks ' 
credited in payment of the arrear at sunset as aforesaid, andtiabili - 
unless, before that time, the arrear shall have been paid ties, if any , 
by a defaulting proprietor of the estate. do proprietors 

and tenure- 

\u) And, in case the person so depositing, whose holders under 
money shall have been credited in the manner aforesaid, them incur 
shall be a party in a suit pending before a Court of res P e <tively. 
Justice for the possession of the estate or share from fofevr^crV d 
which the arrear is due, or any part thereof, it shall be under ‘he* * 
competent to the said Court to order the said party to be provisions of 
put into temporary possession of the said estate or share, Act XI of 
or part thereof, subject to the rules in force for taking T ^S 9 f°rpfy~ 
security in the cases of parties in civil suits. TmLut bring 

{;) And, if the persons so depositing, whose money ^asTwitkout 
shall have been credited as aforesaid, shall pjove before payment °of 
.a competent Civil Court, that the deposit was made in such revenue ? 
order to protect an interest of the said person, which What preren- 
have been endangered or damaged by the sale, or which tive 04 tion can 
he believed in good faith, would have been endangered ^ssesof^ 
or damaged by the sale, he shall be entitled to recover persons take 
the amount of the deposit, with or without interest, as to avert such m 
such a Court may determine from the defaulting pro- risks and 
prietor. liabilities , if 

(d) And, if the party so depositing, whose money b?L. 1910(A). 
shall have been credited as aforesaid, shall prove before state what 
such a Court that the deposit was necessary in order to rights a pro - 
protect any lien he had on the estate or share or part prietor or 
thereof, the amount so credited shall be added to the a t VJ ure 7 
amount of the original lien. (S. 9). himfhtntf 

Note. — The provisions of this section have been introduced in avert a sale 

order to protect the interest of person who had contingent interest arrears of 

Govt* revenue 

in an estate such as mortgagees and under-tenants who might firstly, prior 
perhaps have expended capital on their land. One of the objects to the expiry 
ft* which Act XT of 1859, was passed was, as indicated in the for 

Preamble, to give security to persons whq have liens upon estates such payment 
and who paid money necessary to protect such estates from sale, and secondly y 
’This object “is secured by S, 9 of die Act which authorises the p^y ^ guc j^ 
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date and Collector to receive deposit from any person other tharr the pwoprie- 

! ^actual sale tor estate or s ^ are o£ an estate in arrear t;o credit them in 

by the Collec • payment of arrears and enables the depositor to recover the amount 
tor takes place . in case of need, by a suit in the Civil Coutt and pending recovery,, 
object of the to obtain temporary possession of the estate, ( Cf r S. 171 B. T. 
Legislature Act.). Before the enactment of these provisions, they were ab- 
in allowing golutely without a remedy if a Zemindar chose to let the estate fall 
tenure-holder i nto arrear for the purpose of bringing it to sale. The last clause 
to interfere in of the section is intended to remedy a defect in the previous law 
the matter un< i er which the holder of a lien on an estate could save it from sale 


of payment of 

G<rot h revc- by depositing the amount of the arrears with the Collector, but 

nue ; and when that was due, he had nothing to look to for the recovery of the 

f/ie* Govt'* amount deposited than the personal security of the defaulting pro- 

revenue upon prietor. This was inequitable, and hence the present Act provides 

a ease being that the lien holder shall have the same security over the estate for 
made out for 

such payment , his deposit as he had by his original lien, 

does*he^ ltS Recove»y t of deposit from defaulting Zemindar, — See Ss, 

acquire 69 and 70 of the Indian Contract Act. A person, making the depo- 

agamst his ^ s jt under S. 9, must not only be interested in the payment, but must 
also l>e actuated by the motive of protecting his own interests 
matter of which will really be endangered or which, he thinks in good faith y 
r r M will be endangered, IF the payment is not mari e, Idius, a patnida r. 
II L 191 i(£). who had made certain payments on account of Govt, revenue due 
Who are the by his superior landlords who had defaulted, although a separate 

differ ent per- ^ unt f or payment had been opened, brought a suit to recover 

sons who may, 17 ’ b 

under Act XI the amount so paid, it was contended that the payments were merely 

of P* 0 ’ voluntary and, therefore, unrecoverable ; it was, however, held that 

perty front ^ le P atn ^ ar was entitled to recover under S. 69 of the Contract 

sale by deposit - Act, and also under S. 9 of Act XI of 18-59 as he believed in good 

ing the faith that his interest would be endangered by a sale taking place,. 

arrears due 

and what are “It seems to us”, said the Judges, “that the patnidar was interested 
their rights in its payment. It is true that if the separate share had been sold 
su<Li*paymtmrt unc * er x 3 °f ^e Sale Law for arrears-, of revenue due upon it, the 
B.L. 1915(0). patnidar’ s putni-rights would not have been affected by the sale. 

But, if the entire estate had been put up to sale under S. 14, the 
patni would have been avoided by such sale. Therefore although 
in consequence of the Zemindar’s non-payment of the revenue* 
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the risk to the patnidar’s patni was somewhat remote, still it 
cannot be denied that he had some interest in it/' The liability of 
the defaulter under this section accrues upon the money deposited 
being credited in payment of the arrear, because the person making . 
the deposit is not entitled to recover until the money dejmsited has 
been credited in payment of the arrear. 

Payment by a co-iharer.— A co-sharer upon payment of The proprietor 
the whole revenue becomes entitled to contribution , which is a of a fractional 


personal liability and does not extend to a charge on the estate. 

This was the law in the Sadder Dewani Ad at at and under the old p ay$ ^ en tir? 

Revenue Sale Laws. A different view was, however, held in 22 Govt, revenue* 

W. R. 41 1 and some other cases where it was held that, where a due, f° r him- 
self as well as 

co-sharer of an estate was compelled to pay a quota of the Govt. j or y s co _ 

rex enue due on account of a share not his own, in order to save sharers, the 

the xx hole estate from being sold, he was entitled to a charge upon 

sui/u share of the estate. Mittcr J.* in delixering the judgment of neglected to 

the minority in 14 Cal. 809 observed. “In the majority of cases, PW 

, . „ „ , share of the 

a contrary x tew would result in injustice. Generally, a co-sharer rtvetttl e. He 

defaults to pay his quota of Govt, revenue when he is in insolvent wishes to re- 

circumstanccs. In these cases, a mere personal decree against the C f ^* u ^ e w / l f f f l 

defaulting co-sharer would be useless. On the other hand, if ^ he has paid 

co-sharer is alloxved a charge, I cannot conceive of any instance in on behalf of 

which injustice is likely to be done, to any party. In tases not ^hat 

governed by any particular legislative enactment Courts in this process and 

country are directed by the Legislature to act according to justice, from what 

equity and good conscience* It seems to me that if in this case, we ^ny^hecan 

give effect to a principle xvhich prevents injustice in many cases and recover back 

in no conceivable case operates unjustly, which has been acted 

upon for more than 12 years and which has been adopted by the ^ ere ^ a 

Legislature in cognate subjects. (S. 13, Reg. VIII of 1819 ; S. 62, separate 

Act VIII of 1819 and S. 171 Act VIII of 1885), we shall be account in 

strictly following the direction of the Legislature referred to above.” w hen there 

This view, was, however, dissented from in 8 Cal. 402 and over- is not. * 

filled by the Tull Bench in 14 Cal. 809, where the majority of the 

Judges held that a co-sharer who had paid the whole rexxnue and pays the whole 

thus saved the estate, did not, by reason of such payment, acquire a 

charge on the share of his defaulting co-sharer. Wilson J., who eS f a ^ j rom 
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delivered the judgment of the majority in the above Full Bench 
case observed : “In S. 9. the Legislature dealing with two classes 
of persons, says that one of them shall have a personal right of suit 
and that the other shall have a lien, besides. I think the inference 
is that the Legislature intended the section to represent the law and 
that seems to me to go far to negative the doctrine now contended 
for, by which, both classes alike would have a lien. So too when 
in the same section it is said that it the holder of a lien pays the 
revenue, the amount shall be added to the amount of the original 
lien. I think that the inference is that that is the lien which the 
Legislature intended him to have, a lien on the interest of his own 
mortgagor, not as now contended, a general lien on all the inter- 
ests of the f state. I have not overlooked the fact that the case of 
a part-owner is not dealt with in S. 9, nor except in a particular 
instance, in S. 15, expressly dealt with at all. But the doctrine 
contended for is general.’’ 

The co-shaipr must have at the time of payment an interest 
w'hich is likely to be jeopardised. Thus, where a sharer volunta- 
rily came forward and paid balance due by a defaulting co-sharer 
who bad a separate account before the latter’s share had' been put 
up to sale under the provisions of S. 13, it was held that he was 
not entitled to be re-imbursvd, for he was in no way bound to make 
the payment nor were h»s interests jeopardised by the default of 
the co-sharer whose share Mone was liable for sale in the first ins- 
tance (7 W. R, 365). But in 2 Cal. 213 in a similar case, a differ- 
ent view was taken and it was decided that a co-sharer would be 
entitled to recover if he believed in good faith that his interest would 
be endangered by a sale taking place. 

1 t. Deposit for the protection of estate 
from sale— («) If any recorded proprietor or co- 

partner of an estate shall deposit with the Collector 
money or Government Securities endorsed and made 
payable to the order of the Collector, and shall sign an 
agreement pledging the same to Government by way of 
security for the jama of the entire estate, and authoris 4 
1 ing the Collector to apply to the payment of any arrear 
of revenue that may become due from that estate the 
whole or any portion of the said money or securities.that 
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may be necessary for that purpose, then, in the case of ***** °f a 
any arrear of revenue due from the said estate not being 
paid before sunset of the latest day of payment fixed ‘ ' 

under S. 3 of this Act, the Collector shall apply, to the 
payment of such arrear, the said money or securities, or 
such part thereof, or < f any interst due on the said 
securities, as may be necessary, and, for this purpose, 
the Collector shall first apply any money that may be 
in his hands, and any interests, that may be due upon 
such securities, and may then sell and transfer the secu- 
rities for any balance that may remain. 

* ( b ) And, so long as any money or securities a* afore- 
said, sufficient to (‘over any arrear that may fall due, 
shall remain and be available as aforesaid, the estate, for 
the protection of which the said deposit was made, shall 
he exempted from sale for arrears of revenue. 

(<') All moneys and securities so deposited *hall be 
exempted from attachment otherwise than in execution 
of a decree of a Civil Court. (S. 15), • 

Note. — The object of this section is to afford land -holders, 
particularly absentees, facilities in guarding against the accidental 
sale of their estate for arrears of revenue by neglect or fraud of 
their agents. “It occasionally might happen, specially in the case 
of an absent proprietor, that a man’s property might be sold for 
arrears of revenue which accrued from no intentional default, and no 
negligence on his part, but but from some accident, or from the 
neglect of an agent. Now, the property may be very valuable, and 
if put up for sale, it might be sold for a sum very disproportionate 
to its value to its proprietor. To enable proprietors to secure them- 
selves, if they choose, from any such risk, it has been provided that 
every Zemindar paying revenue directly to Government for an 
entire estate should have the power of lodging with the Collector 
a sum of money or Company's paper for the purpose of being 
applied to the payment of any arrear of revenue that might remain 
due upon its estate, after sunset of the latest day of payment. This, 

4 if*he deposit were made equal to one or two instalments of reve- 
nue, would secure the estate from the possibility of being sold, even 
if the proprietor were living in England. The deposit might be 
made in Govt, securities sufficient in amount to pay the revenue 
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from the interest, whereby the estate might be permanently secured 
from sale for arrears of revenue — a provision which might be of 
use for peculiar properties which, from buildings having been 
erected upon them, gardens or orchards having been planted upon 
them, or from other like causes, were of great value in proportion 
to the revenue assessed upon them,” (Proceedings of the Legis- 
lative Council). 

12. Withdrawal of the deposit.— It shall be 
competent to the person making a deposit under the 
foregoing provisions, or his representative or assignee, at 
any time to withdraw the deposit and to revoke the 
pledge of the same. (S. 1 6). 

1 3- Sales by whom and where to be made. — 

Sales shall ordinarily be nude by the Collector or other 
officer duly authorized by Government in the land-reve- 
nue office at the sadar station of the district : Provided, 
however, that it shall he competent to the Board or Reve- 
nue to prescribe a place for holding sales other th m 
such office whenever they shall considered it beneficial 
to the parties concerned. (S. 19). 

14. Adjournment of the sale — In case the 
Collector shall be unable, from sickness, from the occur- 
rence of a holiday, or from any other cause, to com* 
mence the sale on the day of sale fixed, or if, having 
commenced it, he be unable from any cause to complete 
it, he shall be competent to adjourn it to the next day 
following, not being Sunday or other close holiday, re- 
cording his reasons for such adjournment, forwarding a 
copy of such record to the Commissioner of Revenue, 
and announcing the adjournment by written proclama- 
tion stuck up in his Kachari, and so on from day to day, 
until he shall be able to commence upon or to complete 
the sa’e \ but with the exception of adjournments so 
made, recorded, and reported each sale shall invariably 
be made on the day of sale fixed in the manner as afore- 
said. (S. 20). 

15. Order of selling. — On the day of sale tix&d 
according to S. 6 of this Act, sales shall proceed in regu- 
lar order, the estate to be sold bearing the lowest num- 
ber in that tauji or register in use in the Collector's- 
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office of the district being put up first : and so on, in 
regular sequence : and it shall not be lawful for the Col- 
lector or other officer as aforesaid to put up any estate 
out of its regular order by number, except where it may 
be necessary to do so in default of deposit as provided 
in S. 22 of this Act. (S. ?.i). 

Note. —The rules laid clown in this section are prescribed with 
a view to prevent the officer holding the sale from capriciously 
putting up an estate out of its order on the rent-roll, and thereby 
surprising intending purchasers and inflicting an injury, it may be, 
on the defaulting proprietor. They are in their nature no doubt 
purely arbitrary ; but notwithstanding their nature, the observance 
of them is necessary under the law to prevent the defaulter from 


setting aside the sale on the ground of irregularity. (9 M. I. A. 282). 

16. Sale of separate sharers.— When the Col- Describe the 
lector aijctll have ordered* a separate account or accounts procedure for 
to be kept for one or more shares, if the <|state shall the sale of an 
become liable to sale for arrears of revenue, the Collector €ntire estate 
or other officer as aforesaid in the first place shall put up f orarr€ars ^f 
to sale only that share or those shares of the estate from ^t'xTof * 
which, according to the separate accounts, an arrear of 1859 when the 
revenue may be due. Collector has 

In all such cases notice of the intention of excluding separate* 1 
the share or shares from which no arrear is due shall be account or 
given in the advertisement of sale prescribed in S. 6 of accounts to be 
this Act. The share or shares sold, together wjth the beptforone 
share or shares excluded from the sale, shall continue to 
constitute one integral estate, the share or shares sold 
being charged with the separate portion, or the aggregate 
of the several separate portions, of jama assigned there. 

(S. 13). 

Effect of sale under S. 13 .— See S. 54 infra* 

n. Entire estate may be sold under certain a and B an 
conditions. — If, in any case of a sale held according to joint proprir- 
the above provisions, the highest offer for the share ex- tors of a per- 

posed to sale shall not equal the amount of arrear due ,na nentl y 
l settled estate 

* An application to the Collector for a separate account is not enough 
to protect a share from sale. It is not when an application has been * 
made for a separate account, but when the Collector has ordered a opened 
separate Account that he is to put up to sale only the share in respect of separate 
which an jtrrear of revenue may bie due. (7 W. R. 54). 1 
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thereupon upto the date of sale, the Collector or other 
officer as aforesaid shall stop the sale, and shall declare 
that the entire est ite will be put up to sale for arrears of 
revenue at a future date, unless the other recorded sharer 
or sharers, or one or more of them, shall, within ten 
days, purchase the share in arrear by paying to Govern- 
ment the whole arrear due from such share. If such 
purchase be completed, the Collector shall give such 
certificate and delivery of possession as are provided for 
in Ss. 38 and 39 of this Act to the purchaser or purchas- 
ers, who shall have the same rights as if the share had 
been purchased by him or them at the sale. 

If no such purchase be nude within ten days as 
aforesaid, the entire estate shall be sold after notification 
for such period, and publication in such manner, as is 
prescribed in S. 6 of this Act. *S. 14). 

Note. — This section relates, amongst other matters, to a pur- 
chase by the shareholders other than the owner of the defaulting 
share, in case the sale of the share in default does not fetch the full 
amount of arrears due to Government (30 Cal. 1071). But in 41 
Cal. 1092 this view was doubted by Coxc J. who observed : “As 
there is no previous reference in the section to any sharer, the 
words ‘other recorded sharer’ must, I think, mean ‘a recorded 
sharer of a share oth?r than the share exposed for sale.' This 
perhaps would, by implication, exclude any sharer of the share 
exposed for sale, even though he himself might ha\e paid his quota 
of the revenue due on the share exposed for sale. It seems doubt- 
ful if the legislature intended this. It is clear from S. 53 that 
defaulting proprietors may purchase at sales for arrears of revenue 
and I can see no reason why they should be excluded from sales, 
under S. 1 4. Of course at a sale under S. 14 they may have to 
pay the arrears due, whereas at an auction they would have to pay 
the full value. It may, therefore, be said that to allow them to 
purchase under S. 14 might defeat the law, because such a purchase 
would come to the same thing as depositing the arrears after tfie 
latest day of payment, which cannot be done without the Collector's 
leave, ’ But as they would be entitled to the balance after the 
arrears were satisfied, the distinction would not make much differ- 
ence. If the defaulting sharer could have purchased the srhare on 
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the clay of sale under S. 13 and this .would seem from S. S 3 to be 
possible, it is difficult to understand why he should not purchase 
under S. 1 4. I am inclined to think, therefore, that the word 
‘other* in S. 14 is a mere inadvertance/' 

The payment of the arrears of Government revenue by the 
defaulting share-holder before the entire estate is put up to sale 
docs not invalidate a sale under the section. There can be no 
duubr that whether the sale is a sale of a share only under S. 13. 
01 is a sale of the entire estate at a ‘future time" such as is con- 
templated by S. 14, it must always be a sale foi default of payment 
nf revenue under S. 3 and be subject to the provision of S. 6, and, 
consequently, no payment or tender can prevent a sale either of 
the share or of the entire estate unless made in time, or unless 
the 0)1 lector decides to exempt the estate or share from sale under 
power given him in S. 18, and it is impossible to hold that the 
estate or share is not in arrear for purpose of bringing it to sale, 
and is not in arrear for purpose of enabling the Collector to act 
under the provisions of S. 14.” {Per Petharam, C. J. in 21 
C.d. 844 ). 

There is hosvever, nothing to prevent a Collector or a Com- 
missioner from exempting an estate from sale in such circumstances. - 
Notwithstanding the direction of S. 14 that the entire estate shall 
be sold on the failure of any other sharer to purchase the share by 
paying arrear due to Government the Collector or the Commis- 
sioner is at liberty to exempt the estate from sale under 
S. 18. The discretion to exempt from sale vested in the Collector 
and the Commissioner by S. 1 8 is a general one that applies to 
all sales under the Act including sales authorized by S. 14. The 
section does not require that any notice should be issued before the 
Collector proceeds to put up the entire estate for sale. All that 
the section requres is that when it is found that the arrears cannot 
be realised by the sale of the shares in arrears he should make a 
declaration that the entire estate will be put up to sale unless the 
amount in arrear is paid up within 10 days from the date of the 
declaration . (34 Cal. 381.) 

Scope of the section. — The section was intended merely to 
give cb-sharers a chance of saving the estate and to scure the 
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payment of revenue and was not at all intended to define the 
rights of the co-sharers inters*. The word “unless the other recorded 
sharer or sharers, or one or more of them, shall, within ten days, 
purchase the share in arrear by paying to Government the whole 
arrear due from such share” mean that the purchase is effected by 
the payment of the arrears. As soon as the payment is made, 
the purchase is complete and there is nothing left for any one else 
to buy. The Collector must recognise the depositor who first-pays 
the whole amount, or if there are more depositors than one, to 
recognise as joint purchasers those whose payments first amounted 
to the total arrears due, ( 41 Cal. 1092. ) 

[ Problem : In tauzi No. 100, A, B, C and D are co-sharers 
holding separate accounts. The accounts of A and B fell into 
arrears and the shares of A and B were advertised for sale, but no 
bids were received on the 20th September, the date fixed for the 
sale. Accordingly the Collector acting under S. 14 of Act XI of 
1859 declared 6h the 20th September that the entire estate would 
be sold, unless the sharers paid up the arrears within 10 days. On 
the 21st September, C paid in the arrears due from the share of 
A and on the 28th he paid the arrears due from the share of 
B. On the 22nd September A, B and D offered to pay the arrears 
due on the two separate accounts in arrear. The Collector 
declared C to be the purchasers, his order was upheld by the 
Commissioner on appeal and the sale was confirmed and posses- 
sion delivered to C. Thereupon A, B and 1> claim to be the 
joint purchasers of the shares of A and B. TIow would you decide 
conflicting claims of A, B, C and D ? B. U. 1915 (a). ] 

Payment by a co- sharer before a share is put up to sale. — 

A share-holder voluntarily coming forward and paying an arrear of 
revenue due by a defaulting co-sharer, who has separate account, 
befool the share of such defaulter has been put up to sale under 
this section cannot claim to be re-imbursed by such defaulter, nor is 
the defaulter under any legal obligation to repay the amount 
advanced, for the party so paying was in no way bound to make 
such payment, nor were his interests jeopardised by the default of 
the co-sharer whose share ttlone was liable in the first instance. 
(7 W. R. 365.) 

0 
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Effect of a sale under S. 14. — See S. 54 infra . 

18. Opening of separate account in respect 
of shares. (1) Separation of shares held in com- 
mon by opening separate accounts. — W hen a re- 
corded sharer of a joint estate held in common tenancy 
desires to pay his share of the Government revenue sepa- 
rately, he may submit to the Collector a written applica- 
tion to that effect. The application must contain a 
specification of the share held in the estate by the appli- 
cant. The Collector shall then cause to be published in 
his own office, in the Court of the Judge. Magistrate (or 
Joint Magistrate, as the case may be) and Munsiffs, and 
in the police-Lhanas in whose jurisdiction the estate or 
any part thereof is situated, as well as on some ronspi- 
cuous part of the estate itself, a copy of the application 
made to him. If within six weeks from the date of the 
publication of these notices, no objection is made by 
any other recorded sharer, the Collector shall open a 
separate account with the applicant, and«shall credit 
separately to his share all payments made by him on 
account of it. 'flu 1 date on which the Collector records 
his sanction to the opening of a separate account shall 
be held to be that from which the separate liabilities of 
the share of the applicant commence. (S. 10). 

(2) Separation of shares consisting of a spe- 
cific portion of land by opening separate ac- 
counts. — When a recorded share of a joint estate, 
whose sharer consists of a specific portion of the land of 
the estate, desires to pay his share of the Government 
revenue separately, he may submit to the Collector a 
written application to that effect. The application must 
( 4 on tain a specification of the land comprised in his 
share, and of the boundaries and extent thereof, together 
with a statement of the amount of sadar jama heretofore 
paid on account of it. On the receipt of this application, 
the Collector shall cause it to be published in the man- 
ner prescribed for publication of notice in the , fast pre- 
ceding section. In the event of no objection 'being 
urged by* any recorded co-sharer within six weeks froVn 
.the time of publication, the Collector shall open a’ hepa- 
rate account with the' applicant, and simile cee$i€: 3 epa« 
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lately to his share all payments made by him on account 
of it. The date on which the Collector records his 
sanction to the opening of a separate account shall be 
held to be that from which the separate liabilities of the 
share of the applicant commence. *S. 11). 

( 3 ) If objection be made, parties to be 
referred to Civil Court —If any recorded proprietor 
of the estate, whether the same be held in common 
tenancy or otherwise, object that the applicant has no 
right to the share claimed by him, or that his interest in 
the estate is less or other than that claimed by him, or,, 
if the application be in respact of a specific portion of 
the land of an estate, that the amount of sadar jama 
M.al -d by the applicant to have been heretofore paid on 
account of such portion of land is not the amount which 
lias been recognised by the other sharers as the jama, 
thereof, the Collector shall refer the parties to the Civil 
Court, and slial l suspend proceedings until the question 
at issue is judicially determined. ( S. 12 ). 

Note.- -Before the enactment of these sections, where one of 
s feral co-sharers failed to pay his proportion of revenue and so 
brought the estate into arrears, the other co-sharers were compelled' 
to pay for the defaulter out of their own pockets iri order to avoid 
the hiss of their own shares, which would be the result of the sale.. 
S. 10 speaks of a recorded share of a joint estate holding his share 
jointly with his cc-sharers in common tenancy , while S. 11 speaks 
of a recorded sharer holding his share consisting 0/ a specific portion 
of the estate . 

The system of joint ownership, which is the normal estate of 
every Hindu family and which exists not infrequently amongst the 
Muhamadans, is occasionally productive of inconvenient results, 
providenc and thrifty sharers being made to suffer the consequences 
of till improvidence and extravagance of their co-sharers. Thus* 
where one of several co-sharers in an estate failed to pay his quota 
of the revenue, and so brought the estate into arrear, the other co- 
sharers had no alternative but to pay his quota out of their oWn> 
pockets, if they would avoid the loss of their own shares, which’ 
would be the result of a sale. One of the principal objects of Act 
NI of 1859 was, as mentioned in the Preamble, to obviate this* 
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hardship, and to fulfil this object, Ss. io anti n have been enacted. 
It is to be observed that S. to applies to the case of a person who 
wishes to be treated by the Collector as an undivided shareholder 
of n re venue -paying estate while S. n applies to a case of one who 
desires to be recorded as a sharer of a joint estate whose share con- 
sists of a specific portion of the land of the estate. (22 W. R. 449). 

A proprietor of a joint estate may be in enjoyment of his inter 
cst iheicin in one of three ways. He may be a recorded sharer of 
the whole joint estate held in common tenancy, or he may be a 
recorded sharer of the joint estate and his sh.ae may consist of a 
specific portion of the land of the estate or he may be recorded a* 
the proprietor of an undivided interest held in common tenancy in 
.1 specific portion of the land of the estate, but not extending over 
the whole estate. If his interest is of the first description, he may 
apply to have his share separated and a separate account opened 
under S. 10 Act XT of 1859. If his interest is of second des 
cription, he may have his share separated and a separate account 
opened under S. 1 1 of the same Act And if his interest is of the 
third description, he may have his share separated and a separate 
account opened under S. 70 of the Land Registration Act (VII R. 
C. of 1876). 

Effect of separation of account.- -When a separate account 
has been opened under S. IO or S. II, the liability of all the share- 
holders of the revenue of the entire estate continues to be joint. 
The share, however, is not liable to sale, unless the u:\enue deman- 
ded for the estate, taken as a whole, remains unpaid. Only the 
share or the shares from which, according to the separate accounts, 
an arrear of revenue is due should, in the first place, be put up to 
sale, and such a sale would pass to the purchaser the share of the 
defaulting shareholder as it is registered in the Collector’s $book, 
/. an undivided share if registered under S. 10 and a specific 
portion of the estate if registered under S. 11. 

It has been said above that a separation of shares may be effect- 
ed either under S. 10 or S. 11, Act XI of 1859, or under S. 70 of 
Act VII of 1876. It is important to remember that a separation 
under the last section does not carry with it the same effect as a 
separation under the first two and that the consequences of opening 
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a separate account in cases covered by Sj jo are the same as the 
consequences of opening a separate account under S. 10 or S. II of 
Act XI of 1859, only in so far as Ss, 13 and 14 of this Act are 
concerned, that is, only in respect of the sale of the separated share 
and of the entire estate under certain specified conditions. But the 
benefit of the exception made in S. 53 of Act XI of 1859 in favor 
of the sharers, with whom the Collector has opened separate 
accounts under Ss. 10 and 11 of the Act, is not extended to persons 
who have opened separate accounts under S. 70 of the Land Regis- 
tration Act. It follows from this, that the co-partner whose interest 
is of the description mentioned in S. 70 and whose separate account 
has been opened under that section, can purchase the estate at a 
revenue -sale, only as subject to incumbrances. (39 Cal. 353). 

tg. Deposit on account of purchase-money — 

The party who shall be declared the purchaser of an 
estate or share of an estate at any such public sale as 
aforesaid shaft be required to deposit, immediately or as 
soon after the conclusion of the sale of the estate or 
share as the Collector or other officer as aforesaid may 
think necessary, either in cash, Bank of Bengal post 
bills, or Government Securities, to be valued at the 
market rate of the day, duly endorsed, twenty-five per 
cent on the amount of his bid ; and, in default of such 
deposit, the estate or share shall forthwith be put up 
again and sold. ( S. 22 ). 

20. Full payment of purchase money— The 

full amount of purchase-money shall be made good by 
the purchaser before sunset of the thirtieth day from 
that on which the sale of the estate or share of an cstale 
bought by him took place, reckoning that day as one of 
the thirty ; or, if the thirtieth day be a Sunday or other 
close holiday,' then on the first office day after the 
thirtieth ; and, in default of payment within the pres- 
cribed period as aforesaid, the deposit shall be forfeited 
to Government, the estate or share shall be re-sold, and 
the defaulting purchaser shall forfeit all claim to th«» 
t state dr Sblare, or t o’ any part oF'the sum* for which it 
may Subsequently be >o\d. And, in the event of the 
proceeds of the sale which may be eventually consum- 
mated, being less than the price - bid by the defaulting 
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bidder aforesaid, the difference shall be leviable from 
him by any process authorized for icalising an arrear of 
public revenue, and such difference shall be taken and 
considered to be a part of the purchase-money, and • 
shall be dealt with in the manner hereinafter prescribed 
for the disposal thereof, (S. 23). 

Note. — Where the balance of the purchase-money is not paid 
within 30 days there must be a re-sale. Government has no power 
to allow the auction purchaser to pay the balance of the purchase- 
money after the expiration of the statutory period of 30 days. 

2t. Resale — When default is made in the payment 
of purchase-money a notification of the intended re-sale 
shall be published for the period and in the manner 
prescribed in S. 6 cf this Act ; but such notification 
shall not be published until the expiration of three clear 
days after the day on which the default shall nave occur- 
ic.ua ml if the payment or tender of payment of the 
arrear on account of which the estate or share was first 
sold, and of any arrear which may h;u;e become subse- 
quently due, shall be made by or on behalf of the 
proprietor* of the estate or share, before sun -set of the 
third day, the issue of the notification of re-sale shall be 
stayed. The rules contained in the last preceding sec- 
tion shall be applicable to every such re sale. 

Provided that, if default of payment of purchase- 
money shall occur more than once, the amount to be 
recovered from the defaulting bidders shall be the differ- 
ence between the highest bid and the nro ceedsTTf*t he 
sal e, eventually ^onsumnlfl tgdr which amount may be 
leviecFm manner aforesaid fro m an v of the defaulting 
bidders to the extent of the amount hy vYllk'll fils hid 
exceeds the amount realised. (S. 24^. 

22 Sale when final — All sales of which the pur- 
chase-money has been paid up as prescribed in S. 23 of 
this Act, and against which no appeal shall have been 
preferred, shall be final and conclusive at noon of the 



* The section lays down that, if within 3 clear days from the date of the 
default of the bidder, the defaulting proprietor pays or tenders payment of, 
the arrear on account of which the estate or share was first sold and of any 
arrear which may have subsequently become due, the re-sale shall be stayed. # 
It should be observed that this payment or tender must be made either by the * 
proprietor or by some body else on his behalf. 
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6oth day from the day of sale, reckoning the said day of 
sale as the first of the said 60 days. And sales against 
which an appeal may have been preferred and dismissed 
by the Commissioner shall be final and conclusive from 
the date of such dismissal, if more than 60 days from 
the day of sale, or, if less, then at noon of the 6cth day 
as above provided. (S. 27). 

23. Certificate of sale — Immediately upon a 
sale becoming final and conclusive, the Collector or 
other officer as aforesaid shall give to the purchaser a 
certificate of title in the form prescribed in Schedule A 
annexed to this Act. And the said certificate shad be 
deemed in am Court of Justice sufficient evidence of 
the title to the estate or share of an estate so d being 
vested in the person or persons named from the date 
specified ; and the Collector shall also notify such trans- 
fer by written proclamation in his own office and in the 
Courts of the Munsifs and police thanas within whose 
jurisdictions !tny part of the estate or *hare sold shall In* 
situated. (S. 28). 

Note. — A certificate of title under this section issued be foie the 
expiry of the period of 60 days from the date of the sale, as required 
by S. 17, is. not a certificate duly issued under the provision of these 
Acts, (l8 Cal. 25) Nor can a certificate give a good title in a case 
where there aic no arrears of Government revenue and where 
consequently the sale is void, inoperative and with mt legal effect. 
<15 W. R. 141). 

The certificate granted by the Collector to a purchaser at a 
revenue sale is not the basis of his title. The title automatically 
vests in the purchaser by reason of the sale and the payment of the 
purchase money as provided by the statute. This is obvious from 
S. 27 which provides that, upon payment of the purchase-money 
and upon expiry of the prescribed period, the sale becomes, by 
operation of law, final and conclusive. The certificate which it is 
the duty of the Collector to grant to the purchaser does not creatl 
title ; it is merely evidence of title. The purchaser, who has 
obtained the certificate, becomes entitled to delivery of the posses- 
sion of the estate, and he has the further advantage that, under S. 
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IS of Act. VII of 1868 (B. C.), the certificate is conclusive evidence 
of the regularity in the service of certain notices. But there is no 
authority to support the proposition that the title is created by the 
certificate, nor is there any intelligible principle upon which such 
■a view can be maintained. (Roy’s Revenue Sale Law ). 

A certificate of title granted under S. 28 of this Act is under S. 8 
of Act VII of 1868, conclusive evidence that all necessary notices 
have been served and posted ; thus in a sale for arrears of revenue, 
after the certificate of sale had been issued to the purchaser, the 
provisions of S. 8 of Act VII of 186$ will operate as a bar to a suit 
to set aside the sale on the ground of irregularity in serving and 
posting the notices under Ss. 6 and 7 of this Act. It should be 
leiremhered, however, that while S. 8 of Act VII of 1S68 raises an 
irrcbutahle presumption that a notice required to be served lias been 
Inly * -ived, it does not raise the further presumption that the notice 
itself is in accordance with law, either as to its commits or as to 
the time of its service. All that the section intends to do is to 
render it unnecessary to prove that the notice has been posted, 
hut it is still necessary to prove the contents of the notice as are 
required hy law and the Court is nut hound to presume that the 
notification was affixed in the places mentioned in S. 6 of this Act, 
30 days before the date fixed in the notification as the date of the 
sile. In a suit to set aside a sale for arrears of revenue on the 
ground of non-compliance with the provisions of S. 6, the court is 
not precluded hy the provisions of S. 8, Act VII of 1868, from 
receiving evidence to prove that the notice undo S. 6 of Act XI 
of 1859 had not been served 30 days before sale, the presumption 
under that section having reference only to the due service and 
posting of the notification (7 C. W. N. 377). Similarly, where no 
order had been passed for the issue of a notification under S. 5, and 
none was actually issued, the defect was not cured by S. 8 of Act 
VII of 1868 which might he invoked if objections were made to the 
service and posting of the notice. (1. C. L. T. 565). In 2 C. L. J. 
325 it has, however, been held that the grant of a certificate under 
'S. 28, is conclusive evidence that the notice required under S. 7 to 
be served in the makal has been issued . Even if it is assumed that 
.there is a well-founded distinction between the issue and the service 

t 

i • 
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of a notice under S. 7 and tliat the provisions of 8 of Act VIT, 
of 1868, apply only to the latter operation, and not to the former, 
the presumption under S. 1 14 (e) of the Indian Evidence Act,, 
until the contrary is proved, would l>e that the notice had been 
issued and that the onus would be upon the person who seeks to 
have the sale set aside, to establish that the requirements of the 
statute had not been complied with by the Collecior. 

2 4. Delivery of possession — The Collector or 
other officer as aforesaid shall order delivery of possess- 
ion of the estate or share purchased to be made by re- 
moving any person who may refuse to vacate the same, 
and by proclamation to the occupants of the property 
by beat of drum, or in such other mode as may be 
customary, at some convenient place or places, and by 
affixing a copy of the certificate at the malkachaii, or in 
some conspicuous place, of the estate or share of an es- 
tate purchased. (S. 29). 

25. Application of purchase-money.—The 

Collector shall apply the purchase- money, first to the 
liquidation of all arrears due upon the latest clay of pay- 
ment from the estate or share of an estate sold ; and, 
s econdly , to the liquidation of all outstanding demand 
debited to the estate or ‘share of an estate in the public 
accounts* of the distric t ; then the residue, if any, shall 
Te held in deposit on account of the late recorded pro- 
prietors of the estate or share of an estate sold, or their 
heirs or representatives, to be paid to his o; their receipt 
on demand in the following manner, namely, in shares 
proportioned to their recorded interest in the estate or 
share of an estate if such distinction of shares were rc 
corded, or, if not, then as an aggregate sum to the whole 
body of proprietors upon their joint receipt. 

And, if, before payment to the late proprietor or pro- 
prietors of any surplus that may remain of the purchase 
money, the same be claimed by any creditor in satisfac- 
tion of a debt, such surplus shall not be payable to such- 
claimant, nor shall it be withheld from the proprietor 
except under precept of a Civil Court. (S. 31). 

Rights of a mortgagee to the surplus sale-proceeds,— S. 73- 

of the Transfer of Property Act which deals with the ri^Kts of a- 
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mortgagee to the surplus sale-proceeds, runs as follows “Where 
mortgaged property is sold through failure to pay arrears of revenue 
or rent due in respect thereof, the mortgagee has a charge on the 
surplus, if any, of the sale -proceeds, after payment thereout of the 
said arrears, for the amount remaining due on the mortgage, unless 
the sale has been occasioned by some default on his part.” In the 
earlier cases (15 Cal. 546 ; 24 Cal. 746) it has been held that this 
section applied only to cases where the property is sold free from all 
incumbrances. Where, therefore, the sale is not free from incum- 
brances the mortgagee can lay no claim to the surplus sale-proceeds, 
but may enforce his mortgage against the auction purchaser. The 
view was dissented from in 3 C. L. J. 52 where it has been held 
iliat a more correct view would be that the section applies to any 
case where the effect of the sale is that the lien on the mortgaged 
property in favour of the mortgagee has been extinguished owing 
to .1 of that property through the failure of the mortgagor to 
pay an arrear of revenue. That lien having been jextingi.ished so 
far as it existed on the properly itself, is transferred as a charge to 
the sale-proceeds, and the mortgagee is entitled under S. 73 T. P. 
Act, to recover his mortgage-debt out of the sale- proceeds. This 
view is important in considering the cases where a mortgage of a 
share of an estate is created l >e tween the date of the default and the 
date of the sale. There is a clear distinction between the rights 
acquired under S. 53 and under S. 54 of this Act. Under the for- 
mer, a purchaser acquires the estate subject to all incumbrances 
existing at the time of the sale whether created before or after the 
default and even up to the date of sale ; but under S. 54, all incum- 
brances created after the date on which a purchase under that 
section takes effect, i>., after the date on which the default was 
made, arc void. Thus a share of a taluk admitted to special regis- 
tration, under Ss. 10 and 11 of this Act, was advertised for sale in- 
default of the payment of the June Kist of Government revenue. 
On the 25th of July the recorded co-sharer mortgaged his interests 
<v in that share to the plaintiff. The sale took place on the 25th 
Sept., and the share was purchased by the defendant who obtained 
a certificate in due form under the Act, declaring, in accordance 
with S. 28, that his title accrued from the 29th June, the day after 
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B. L. 1906. 
What are the 
provisions of 
Act XI of 
t8s9 regard- 
ing setting 


the latest day fixed for payment of the June Kist, but it was held 
that the mortgage was of no effect as an incumbrance under S. 54 
of the Act. (17 Cal. 148). In such a case, therefore, the provision 
of S. 73 T. P. Act would apply and the charge would be transferred 
to the sale- proceeds. (3 C. L. J. 52). A sale under S. 53 of this 
Act, has, on the other hand, no such effect and S. 73 T. P. Act 
docs not apply. 

It is to be observed that the mortgagee cannot withdraw the 
money in deposit, except by bringing a suit to enforce his charge 
created by the section. 

If the sale is brought about by some default on the part of the 
mortgagee he cannot be allowed to take advantage of his own wrong 
and his right to the Mirplus would be extinguished. * 

26. Annulment of sale. — It shall be competent 
to the Commissioner of Revenue, on the around o f 
hardship or injustice to suspend the passing of final 
order s in any case of appeal from a sale ; and to repre- 
sent the case to the Board of Revenue, who, if they see 
cause, may recommend to the Local Government to 
annul the sale ; and the Local Government, in any case, 
may annul the sale, and cause the estate or share of an 
estate to be restored to the proprietor on such conditions 
as may appear equitable and proper. (S. 26). 

Note. — A petition of appeal may disclose a case of hardship » sr 
injustice, even where no irregularity exists, as for instance, that the 
sale has taken place where no arrear exists. Under such circum- 
stances the Government may set aside the sale under this section, 
(8 W. R. 437). The competency of the Board and Government to 
take action for annulling a sale under this section depends on the 
Commissioner having suspended the passing of final orders in any 
case of appeal before him and having represented the case to the 
Board, Such a representation can only be made if an appeal 
against the sale is pending before the Commissioner. If the Commi- 
ssioner does not think fit to exercise his power under this section 
and dismisses the appeal for the annulment of the sale of an estate/ 
the sale becomes final, and neither the Board nor the Government 
has any jurisdiction to interfere with it. 

The Board have regarded as genuine cases of hardship iales 
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which have been occasioned by — (a) mistakes or irregularities of aside of sales? 

Govt, servants ; (£) mistakes of proprietors or their agents, not 

ihc result of gross carelessness, in particular, mistakes in (kalians ff ow ma y a 

or money order forms ; (r) delays in the post office ; (d) refusal of sale under 

1 lie Collector to accept payment of anrear after the kist day in ea-ses °{ e f 

in which previous defaults or the extent of the default does not raise aside ? 

the presumption that the default was intentional, or refusal to res ‘ 

, r , , , , , v frictions does 

exempt after payment of arrear has actually been accepted ; (e) t j ie ^ ct 

ignorance on the part of proprietors ofttfiange of instalments ; (f) impose upon 

fraud committed by agents of proprietors by not crediting the dues ? 

into the Treasury ; (g) collusion on the part of co-shar^rs iu bring- i n 1908. 

ing the estate to sale ; (h) inadeipicncy of price (in special cases), si Remind an 

(Roy s Revenue Sale Law). j or j or 

Appeal to the Commissioner. --It shall be lawful for the artears °J 

. . revenue, Ts 

Commissioner of Revenue to receive an appeal against any sale there any 


Lbe date _< 


1913(a). 


ui jwvuiik iu n t c mi unj’ ami; there CUty 

under Act XT of 1850, if such appeal be meferred t n cm-h f.n mmis. means to stop 

■.ioiiCT Oil DL-befQjrc Ihc 6nth dat-Emm tile date of salt:.* or lx- pte- ffP'alfts 

rented to the Collector or other officers duly authorised to hold eventually 

«a!cs under the Act for transmission to the Commissioner, on or be- held) how 

fore the 45th day from the day of sale, and the Commissioner shall y em i ni { ar 

be competent to annual any sale of an estate or share of aa ^staj e proceed to 

which shall appear to him not to have been conducted kiceording * n p*l the 

to the provisions of the Act, awarding at the same time to the y } 1913(a). 

purchaser a payment from the proprietor of compensation for his What is the 

loss, if the sale has been occasioned by the neglect of the i>ro- footfdme 

7 I \ la id down 

prietor, and the order of the Commissioner shall in atch /cases *be the Rroe- 
Final. (S. 2, Act VII B. C. of 1868.) / nue sale Law 

An appeal against the sale as contemplated by S. 2ykct VII of ^/ff^fing 
1868, is allowed to be presented to the Comn^issioiyw before the aside of a 
sunset of 60th day from the sale, or to be delivered to the Collector * 

7 ILL. 1922(h), 

for transmission to the Commissioner before the sunset of the 45th pyh a f are the 
day. The Commissioner is competent to annual any sale which grounds upon 
appeared to him not to have been conducted according to the previ - ^ 

sidhs of the Act , and where the sale was occasioned by the neglect ma y be set 
•of the proprietor, he may award a moderate compensation payable as ide by an 
by him to the purchaser. Where although the provisions of the ^Q^wissimcr 
Act ha» been complied with there appears to the Commissioner to be and by a 
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regular suit ? hardship or injustice , he may suspend the passing of final order* 

B. L. i9 2 S( a ) and represent the case to the Board, who, if they see cause, may 
An estate ts , , t , 3 , ; 

sold for recommend to Govt, to annul the sale and restore the estate to the 


arrears of 
revenue . On 
what grounds 
can the civil 


proprietor on such conditions as appear equitable and proper. 

The only ground fin which a revenue-sale can be set aside undei 
S. 2, Act VII of 1868, is on th.* score of irregularity in conducting 


court inter- 
fere and 
annul suck a 


the sale. The terms of the section need not, however, be limited 
to pointing out only irregularities ; it may disclose a case of hard- 


sale ? ship or injustice where no irregularity in conducting the sale 

H. L. 1926(b). ex j s t S) f or instance, that the sale has taken place where no arreai 
Under what , 

conditions a 18 actually due and under suen circumstances, the Govt, under the 


Civil Court 
can annul 
a revenue-sale 
under Act X! 


provisions of S. 26, Art XI of 1859, may set aside the sale, (s \Y. 
R. 439) An order passed by the Commissioner under S. 2, Act VII 
of 1868, is final and no appeal lies to the Board ; but it should be 


of /£■)<> ? 
Would such 
a suit lie on 


observed that an appeal to the Commissioner is not the only remedy 
open to the party whose estate has been sold (29 Cal. 73). If the 


the ground Commissioner will not interfere, the party, who consider himself 

that no at reat aggrieved, may bring an action in the Civil Court under S. 33 ol 

was due / 

B. L. 1919(a). bie ^ ct ^ i**59 and may ask to have the sale set aside on the 

What ate the score of irregularity, and the Court may set il aside on proof of the 

* available existence of such irregularity and of substantial injury caused to the 

to a Zemindar plaintiff by such irregularity (8 W. R. 439). 


“ to set aside a 
Revenue sale ? 
State the 
grounds of 
interference 
in such cases ? 
B. L. 1919(b) 
An estate was 
sold f<n * 
arrears of 
revenue but 
it was proved 
that actually 
no arrears 
were due . 

Is a suit to 
set aside such 
a sale main- 
tainable in the 
Civil Court 
without any 


27. Notification of annulment of sale. — The 

annulment by a Commissioner, or by Government, of a 
sale made under this Act, shall be publicly notified by 
the Collector or other officer as aforesaid in the sime 
manner as the becoming final and conclusive of sale is 
requ-red to be notified by S. 28 of this Act ; and the 
amount ot‘ deposit and balance of purchase-money shall 
be forthwith relurned to the purchaser with interest 
thereon at the highest rate of the current public secu- 
rities. which shall be paid by the Government, unless 
the proprietor shall have become liable for the same 
under the provision uf S 25 or S. 26 of this Act. S 32). 

28. Jurisdiction of Civil Courts to annul sale, — 

No sale for arrears of revenue made alter the passing 
of this Act, shall be annulled by a Court of Justice ex- 
cept (1) upon the ground of its having been made con- 
trary to the provisions^ cf this Act 3 and (2) th en o nly . 030 
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proof that th e pl aintiff has sustained substan tial injury^ previous 
by ^reason" ot the Trregulari ty complained of ; ana before the* 
no such 'sale shall be annulled upon such ground unless x^enut 
such ground shall have been declared and specified in Court ? 
an appeal made to the commissioner; and no suit to B. L.' 1919(6), 
annul a sale made under this Act shall be received by 1920 ( 6 ). 
any Court of justice unless it shall be instituted 
within one year from the date of the sale becoming final m e fhe ground 
and conclusive, as provided in S. 27 of this Act; taken for the 
and no person shall be entitled to contest the legality first time be - 
of a sale after having received any portion of the put- J ore Me Civi[ 

chase* m oney . arrears* were 

Provided, however, that nothing in this Act con- Q- Vf 

tained shall be construed to debar any person, consi- reasons or 
dermg himself wronged by any actor omission connect- authority for 
ed with a sale under this Act, from his remedy in a your answer, 
personal action for damages against the person by 4' ^)he°^ 
whose acr or omission he considers himself to have awnet-^fa 
been wronged. (S. 33). J revenue-pay - 

Note.- “The object of the Sale Law is to give a title to the ing estate. 
purchaser which shall not be open to challenge by any body, hence reveliite^are^ 
it fences about the auction- purchaser against any claims of the due from him ; 

defaulter or others, and provides another leiucdy fo» them should ^nt the Collec- 
1 rf - . . . . , , . tor through 

any one have suffered injury by the sale. The only ground on mistake, put 

which a revenue-sale can be set nsid*- is, as laid down in S. 25, that the estate to 

,»f irregularity in conducting the Mile and then the Commissioner Sa ^’ 

b J owner of the 

can set it aside on a petition of appeal to be presented to him. The estate without 

peLition may disclose a case of hardship or jnjury where irregularity p r efernng an 

does not exist ; as for instance, that the sale has taken place where Commissioner 

no arrear is due, and under such circumstances the Government, agst, the sale , 

under S. 26. may set aside tlu? sale. If the Commissioner will not <\nul 

... , in the Civil 

interfere, the party aggrieved may, within one year from the sale Coin t' to hare 

becoming conclusive under S. 27, bring an action in the Civil Court tht\sale set 

under S. 33, and Court may set aside the sale on proof of irregu- Cuff 'maintain 

larity and of substantial injury caused thereby. If no ii regularity able ? 

causing substantial injury * is proved, the Civil. Court cannot enter- L. 

1923 ( 4 .,, 

~ * In wjiat ways 

* It should be .noticed that it is only when substantial injury is, provpd may Q SCtle I 
to have been sustained by reason of an irregularity that a Court is justified • '■ 1 

in setting, aside a se.e. (19 W. R. 283) Where, however, a spit; by a Collector”. • 

under Act XI of 1859 is absolutely illegal and void as not Being a sn'e- which. 
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Jet XT of 
1859 be set 
aside ? 

When a suit 
is brought in 
a Civil Court 
for * setting 
aside a sale of 
arrears of 
revenue , 
what are the 
conditions to 


tain an action to sot aside a sale for arrears and the only course 
open to an injured party is a suit for damages as provided in thr 
latter part of S. 33, (8 W. R. 439). Consequently, it was held in 
13 C. L. R. 1 that where the irregularity in the service of a notice 
under S. 6 had not been taken in the grounds of appeal to the 
Commissioner, it could not be urged in a regular suit as a ground 
for setting aside the sale, (also Vide 7 C. W. N, 337)- Similarly 
it wa* observed that the non-issue of a notice tinder S. 5 was an 
irregularity of the nature contemplated by S. 33 and must be speci- 


be satisfied 
in order that 
the plaintiff 
may succeed f 
B.L. 1916(b)- 
What are the 
grounds upon 
which a Civil 
Court vi av 
annul a sale 
of an estate 
for arrears of 
revenue t 

B.L. 191 6(«)- 
1914(a)* I905» 
1902, 1921 
(suppl.), 

1925 (/;). 
Indicate the 
extent of the 
jurisdiction 
of the Civil 
Court to 
annul a sale 
for arrears of 
revenue . 

B. L. 1901, 
1911 (a). 

When there 
is no arrear 
of revenue 
due , a Civil 
Court may 
set aside a 
sale held 
under the 
Revenue Safe 
Law as a sale 


lied in an appeal 10 the Commissioner, or it could not be urged in 
a subsequent suit. So also, in 21 Cal 844 it was decided that the 
objection as to the illegality of the 10 day's notice under S. 
unless taken in the ground of appeal to the Commissioner, cannot 
lie taken in a regular suit in the Ci\il Court. 

Ordinarily a Civil Court can not entertain a suit under thi s 
section unless there has been a prior appeal to the. Commissioner 
and no suit will lie in the Civil Court for setting aside a sale on « t 
ground not taken in appeal before the Commissione r. Having 
regai d to the scheme of the Act and the express direction contained 
in S. 33 it seems clear that in i:\ery case where a side for arrears of 
revenue is impeached as being contrary to the provisions of this 
Act, no grounds of objection are open to the plaintiff which have 
not been declared and specified in an appeal to the Commissioner, 
But n suit may be brought in the Civil Court to set aside a sale 
held under this Art on the ground that n<> arrears were due, although 
such ground was not taken in an appeal to the Comrnissianer as 
provided for in S. 33 of the Act, (2 C. W. N. 360). The Act does 
not sanction, and by plain implication forbids, the sale of any cstate- 
which is not at the time in arrears of Government revenue. (25 
Cal. 833). 

The whole clauses of the Act, in so far as these relate to sales, 
or to their challenge at the instance of the proprietor, as well as 
the provisions of Sec. £ of Act VII of 1868, are framed upon the 
express footing that they are to be applicable to the sale of estate 

a Collector had power to hold under the Act, the sale ia not a aale within- 
the meaning of the term as used in S, 33 bo as to render it necessary for the 
defaulter to prove that he has sustained a suatantial injury. (11«€al. 200, 
Cal. 398). 
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which are m arrcar of duty. The provisions of S. 33 do not, there- wt Jhout 
r , , . , „ , , jurisdiction. 

fore, apply to cases in which no arrears are actually due. (22 C. Explain 

L. |. 525). Appeal to the Commissioner which is a condition pre- B. L. J924(rt). 

cedent to the action of the Civil Court, refers to questions of proce- can a 

1 sale for arrear- 

dure only — to questions, that is, relating to the regularity or other- 0 f revenue, 

w ise of the sale, but to decide a question of validity on the ground made after 

uf arreais or no arrears, it is not necessary that there should be .1 passing oj 

3 the Revenue 

previous appeal to the Commissioner. (13 \V. R. 333). In io VY. Sale J.aw , 

K. f»6 1\ B. Mittcr. J. observed: — “The jurisdiction of the availed by a 
Collector to hold a sale under Art XI of 1850 is essentially depen- (j a ‘ n ^ 
dent upon the existence of legally sufficient aire,u, and it appears validity of the- 

lo me to be unreasonable to suppose that Lhc Legislature has taken H [l ueSm 
1 1 . tioned by a 

away from the parties their remedy in a case in which no arrear was person who 

due, when a mere informality in conducting the sale might be sufli- has received 

cicni to vitiate it. To put such a construction upon S. 33 appeals 

to mt* i«. i<'ad to the inevitable conclusion that the Collector might B. I 1921(a), 

safely contravene the provisions of all other Acts anu 1 Regulations, t ) n der what 

provided he adheics to the mere formalities of a ^ale prescribed hy j oes j ur fo. 

\ct XI of 1859, unless the Commissioner would choose out of a diction of a 

mere commiseration to report the matter to Government as a case 9 0ur [. 

1 ai ise m suits 

of hardship under S. 26. Suppose, for instance, that the Collector to annul 

had sold the estate of one person for arrears of revenue due from revenue sales? > 

another, and that the sale had been conducted in strict conformity other Hiana 

with the provisions of Act XI of 1859, can it lx* said that the sale proprietor 

would stand good if no appeal had been picferred to the Commi- had an 

, . . , V 1 . . . ,, , interest in the 

ssioner, when it is clear that the Commissioner could not have gran- estate antece- 

ted any relief under S. 25, as there w ould be nothing in the Colie- dent to its sale 
tor’s proceeding’s contrary to the provisions of Act XI 1^59 in such ** 

a case ? It appears to me manifestly erroneous to hold that a party impeach its 
is bound to appeal lo a particular authority upon a particular validity ? 
ground, when that authority to whom that appeal is to lx: preferred *'* I< ^ 21 ^* 
can give him no relief upon that ground. I think that such a cons- 
truction would be opposed to the letter as well as to the spirit of 
th'u Act.” In 12 W. R. 31 1, it was observed : — “It is a condition 


precedent to the exercise of any authority of the Collector under 
Act XI and a condition precedent to the assumption by him of any 
power pnder that Act, that there should be an arrear of revenue due 
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before he can institute proceedings under that Act. Ss. 2, 3 and 
5 read together seem to be conclusive on the point”. 


[Problem : — An estate was sold for arrears of revenue on 
the nth February, 1910, and an appeal against the sale was 
preferred to the Commissioner, which was dismissed on the 
6th April, 1910. A certificate of title in the prescribed form 
was given to the purchaser. The grounds specified in the appeal to 
the Commissioner were non -service of notification under Ss. 5, 6 
and 9 of Act XI of 1859. A suit is to be instituted in the Civil 
Court to set aside the sale on the said grounds as well as on the 
additional ground that the estate was not in arrear. (<r) Within 
what lime must the suit be instituted ? (£) Will the additional 

ground be entertained ? (c) How far will the certificate of title 

given to the purchaser affect the question of irregularities complain- 
ed of? (//) What facts must the plaintiff prove to entitle him to a 
decree ? An^ See notes under Ss. 33 and 28.] 

The right to sue to set aside a sale for arrears of revenue is not 
confined to proprietors alone. It extends to all persons, such as 
mortgagees, permanent lease-holders, patnidars, etc., having an 
interest in the property antecedent to the sale. But no person who 
has received the purchase money or any part thereof, is entitled to 
t'ontest the* legality of the sale. 


29. Effect of annulment of sales by Court — 

If a sale made under this Act be annulled by a final 
decree of a Civil Court, application for the execution of 
such decree shall be made within six months after the 
date thereof ; otherwise the party in whose favour such 
deerte was passed shall loose all benefit therefrom, and 
no order for restoring such decree-holder to possession 
shall be passed until any amount of surplus puichase 
money, that may have been paid away by order of a 
Civil Court, be repaid by him, with interest at the high- 
est rate of the current Government securities, and, if 
such party shall neglect to pay any amount so recover- 
able within 'six months from tHe 1 date' : of such final 
decree, he shall lose all' benefit therefrom. (S. 34). 

' ■ •' 1 >* 4 -j'i - , - r 

salfe annuljle^ purchase.r ^y to be 

. — In the event of a sale being" annulled' by 


jo.,, If 
refunded 
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\ final decree of a Court of Justice, and the former pro- 
prietor being restored to possession, the purchase-nnney 
shall he refunded to the purchaser by Government, 
together with interest at the highest rate of the current 
public securities. (S. 35). 


31. Suit brought to oust purchaser on ground 
that purchase was made for another person to 
be dismissed. — Any suit brought to oust the certified 
purchaser as aforesaid on the ground that the purchase 
was made on behalf of another person, not the certified 
purchaser, or on behalf partly of himself and partly of 
another person, though, by agreement, the name of the 
certified purchaser was used, shall be dismissed with 
costs. (S. 36). 

Note. -The object of this section is to prevent the true owner 
Tom ilibpiuing the title of his benamdar ( certified purchaser ) and 
not to preclude a third party fr«>in enforcing :i claim* against the 
true owner in respect of the benami property (12 Cal. 302, 37 I. C. 


A instructs 
his servant 
B to purchase 
an estase at a 
sale far 
arrears of 
revenue with 
A's money 
and in A's 
name ; not- 
withstanding 
suck instruc- 
tions , B pur- 
chases the 
estate in B's 
name but 
with A's 


790)* nor would this section preclude the real owner from institut- money. B 
ing a suit for the specific performance of a contract entered inr.i by 
! he certified purchaser at the time of sale (14 Cal. 583). The fi cate takes 


Legislature in enacting S. 36, intended to give to a certified pur- possession of 
chaser in possession a statutory title against the person, if any, on rin^asui* 
whose behalf he had purchased. But whether this protection against B 


extends also to his heirs and assignees L not quite cl* ar. In 2 C. t°f 

t/on of title 

W. N. 433 j Trevelyan, J. held that S. 36 applies just as much to a and recovery 
'•uit to oust the assignee of a ceititied purchaser as it does to a suit of possession 
u# oust that purchaser. The Legislature, he added, in enacting 

~ T maintainable ? 

* The object of .section 36 appears to be this, that with the view of Does it make 

discouraging fcewrmi purchases at sales of this nature, the Legislature s<iy s 
that a suit to oust the benamdar shall not lie. But in the vast majority e ie 

of benami transactions, no controversy over docs arise between the benamdar f J f 
and the real owner. The real owner is left in possession and derives all brings the 
the benefit of the estate, notwithstanding *hat he chooses to run a?! the risks suit a rainst 
incident to that method of holding property and when the tea! owner is thus , ... 
lefbfin enjoyment of his oroperty, and the benamdar raises no dishonest * s s neirs 
claim against him, it would be a departure from the princip.r* on which after B's 
these sections are framed and would introduce, instead of checking, fraud death ' Give 
and dishonesty, if we were to construe, the section as meaning that where a 
creditor of the real owner has to bring the property to sale, this sham title f 

of the benamdar may be set up against the creditor. That would be making B. L. 1 914(1^) 

this provision which was intended to discourage fraud, an instrument of 102? (a\ 9 

fraud, (lj CaL 302 .) W 
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A to purchase 
a certain pro- 
perty at a 
revenue sale 
on kis behalf \ 
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it in his own 
name but 
with A's 
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then frau- 
dulently exe- 
cuted a deed 
of sale in 
favor of C 
who had 
notice of * Vs 
title . A now 
brings a suit 
against C for 
recovery of 
possession & 
declaration 
of title. 
Discuss if 
A's suit is 

maintainable. 
Give reasons 


that section intended to give to a certified purchaser in possession . 
a statutory title against the person, if any, on whose behalf he had 
purchased and therefore their protection would devolve upon his 
heirs or assignees who take a title in continuation of that of the 
certified purchaser. But Maclean C. J. and Ghose J. held that 
S. 36 is a penal section and ought to be construed strictly and liter- 
ally and in construing the section the Court ought not go beyond 
the strict letter of the language used or to put a construction upon 
that language whh'h would have the effect of materially qualifying 
the operation of the section. The section says :---“Any suit brought 
to oust the certified purchaser etc. shall be dismissed”. The section, 
therefore f is no bar to the suit which is not a suit to oust the 
certified purchaser but to oust some body else although he claims 
through the former. The principle of law that the statutory pro- 
tection given to a ceitificd purchaser does not extend to a person 
claiming through or under him has been followed in many cases. 
(sec 14 M. 1 . A. 496 ; L. R. 2 I. A. 154) 

Benami purchase by a defaulter— There is nothing in thi^ 
Act which makes it illegal for a former proprietor or sharer to be a 
purchaser of his estate at a similar sale. On the contrary, S. 53 of 
the Act distinctly contemplates the case of such a proprietor or co- 


for your sharer recovering possession of his estate by purchase, and this b 

answer, no where limited to a purchase made after the auction purchase 
(s'uppl.) (II W. R., 265). A co-sharer who defaults in paying Government 

A* the cer £ 1 ' ^ revenue and purchases his estate benami at a subsequent reve- 
^Jtalu^at a nue sal- does not » therefore, commit any tort (5 C. L. J. 64). It 
Revenue Sale , shouW be observed, however, that this section and S. 53 make it 
dangerous for a proprietor wilfully to allow his estate to be sold 
for aftears of revenue with the object of avoiding the under-tenures 
and tnfti repurchasing in benami . (Roy). 


entered into 
an agreement 
with By the 
former pro- 
prietory to 

reconvey the 
property to 


32. Liability of purchaser. — The party certified 
... as the proprietor of an astute or share of an estate by 
/A* ^sal^and^ P urc ^ ase un ^ er this Act shall be answerable for all in- 
obtained'sym- stalmems of the revenue of Government which miy'tatt 
bolical posses- due after the latest day of payment aforesaid. (S. 30). 

S same{ the 33- Rights of purchasers of permanently 

actual posses- settled estate sold for its own arrears.— The pur- 
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.chaser of an entire estate in the permonently settled dis- 
tricts of Bengal, Behar and Orissa sold under this Act 
for the recovery of arrears due on account of the same 
shall acquire the estate free from all incumbrances 
which may have been imposed upon it after the time of 
Settlement ; and shall be entitled to avoid and annu l 
all undey-tennres .~and forthwith to eject all under-te- 
nants, with the following exceptions : — 

(1) Istimrari or mukrari tenures which have been 
held at a'fixed rent from the time of the Permanent 
Settle ment! 

(2) Tenures existing at the time of Settlement 
which have not been held at a fixed ren t : 

Provided always that the rents of such tenures shill 
be liable to enhancement under any law for the time 
being in force for the enhancement of the rent of such 
tenuica 

(3) Talukdari and other similar tenures created 
since the. 1 1 nTe of ft e n 1cm e n t r and held immediately of 
the proprietors of estates and farms for terms of years 
so held, when such tenures and farms have been duly 
registered under the provisions of this Act. 

(4^ Leases of land whereon dwelling houses, m:in u* 
f actories or other perma'nent buildings, have been erect- 
£ 9 ! or whereon gardens, plantations, tanks, wells, 
canals, places of worship, or burning or burying 
grounds have been made, or wherein mines have been 
sunk. 

And such a purchaser as is aforesaid shall be en- 
titled to proceed in the manner prescribed by anl law 
for the time being in force for ihe enhancement <# the 
rent of any land coming within the loufth class if ex 
ceptions above mentioned if he can prove the same to 
have been held at what was originally an inferior rent, 
and if the same shall not have been held at a fixed 
repl, equal to the rent of good arable land, for a term 
exceeding twelve years, but not otherwise. •' 

Provided always that nothing in this section shall 
entitle any such purchaser as aforesaid, to eject any 
raiyat Ijaving a right of occupancy at a fixed rate or at a 


sion remain - 
ing with B. 

A having 
refused to ful- 
fil the pro- 
mise, B 
brought a s uit 
to eomficl 
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formance of 
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that under 
S. 36 of Act 
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B. L. 192010). 
Can the pur- 
chaser at a 
revenue sale 
annul in- 
cumbrances 
in the foil- 
cases (a) 
when the pur- 
chaser is him- 
self the defaul- 
ter', ((£) uffien 
he is a paten - 
dar under the 
estate sold and 
(c) when the 
estate sold does 
not lie in a 
permanently 
settled 
district . 

B. L. 1910(0). 
State the 
rights of a 
purchaser at 
a sale for 
arrears of 
revenue . 

B. L. 1907. 
1908. 
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What are the 
rights of a 
purchaser of 
an entire 
estate in the 
permanently 
settled dis- 
tricts of 
Bengal ', 

Behar and 
Orissa at a 
sale held for 
its own 
arrears 
under Act 
Xf of rSpQ ? 
15 . L. I ooo. 
1914 (flj, 1916 
(a), 1913 (a), 
1922 («). 

What ore the 
tenures and 
/ eases pro - 
t etted by Act 
XI rSsQ in 
estates sold 
for arrears of 
revenue l 
B.L. 1905 
What tenures 
and interests 
are vrntet ted 
on a Mile of 
an e nine 
estate for its 
own at rears ? 
B. L. 1906. 
Enumerate 
the tenures 
and leases 
which a pur - 
thaser at a 
revenue -sale 


rent assessable according to fixed rules under the law in . 
in forct, or to enhance the rent of any such raiyat 
otherwise than in the manner prescribed by such laws, 
or othtrwise than the former proprietor, irrespectively 
of all engagements made since the time of Settlement, 
may have been entitled to do (S. 37). 

Note. — The object of this section is to protect the public reve- 
nue. One of the conditions, under which the Zemindars at the 
Permanent Settlement were declared to be the actual proprietors, 
was that the revenue should Ik* punctually paid, and that, in the 
event of any default a sale of the whole of the lands of the defaulter 
or of such portion of them as might lie sufficient to make good 
the arreav, would invariably be made. A proprietor may reduce 
liis receipts, by granting leases at low rates and so render the punc* 
tual discharge of the revenue a matter of difficulty. To prevent 
this, it was thought proper to provide that all encumbrances and 
leases should'bc avoided and cancelled, and the purchaser of an 
estate at a sale for arrear of revenue be placed in the same position 
as the original proprietor at the time of the Permanent Settlement. 
(Grim lay’s Revenue Sale Law', p. 65). 

Essentials.- In order to bring a case within the word*- of this 
section three things must concur : — there must be a salt;, first of an 
entire estate ; seion tly, in the permanently settled districts ; thirdly , 
for its own arrears. 

The cases excluded by the language of this .section are dealt 
with elsewhere -sales of shares of estates in Ss. 10, II, 13, 14 and 
54, sales of estate not in permanently settled districts in S. 52, 
sales of estates not for their own arrears in the latter part of S. 53 
(32 Cal. 27 P. C.) 

Avoidance of incumbrances. — lor definition of the term 
“incumbrance" vide S. 16 1 of the Bengal Tenancy Act. The same 


of an entire principle applies to sales for arrears of revenue as to sales for 

permanently arrears 0 f rent, an d in either case an incumbrance or an under- 

settled estate . r r 

is not entitled tenure is not ipso Jacto avoided by the sale of an estate for arrears 


to avoid or 0 f avenue, but is only liable to be avoided at the option of the 
1^1*^1911(0) purchaser at such a sale* (17 ,C. W. N. 984). The principle 
applies as much to actual encroachments on the taluk or estate by 
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neighbours as to incumbrances or under-tenures created on it by the State the ex - 
• old proprietor or which actrucd on it from his laches. It applies 
also to rights, created by adverse possession, against the sold out estate, for 
proprietor. (22 Cal. 244 ; 15 C. L. J. 295). arrears of 

[Problem. --“A the proprietor of a revenue-paying estate in j or t j ig same ^ 
Bengal, is dispossessed from a portion of his estate by B who sue- affects the 
cecds in keeping him out for 15 years continuously. Before A ^^rsoiuloll 
regains the possession, the revenue falls in arrears and the estate is f am / 

sold at the revenue sale and purchased by C. Can B be lawfully within it, 
ejected by C ? Give reasons for your answer. B. L. 1927(0)]. Uthe^pro^ 

The right, which is given by S. 37 to a purchaser at a rewnue Pnetor of a 
sale to annul incumbrances, is not limited to the purchaser alone, ^^estaf ^ /? 

It extends also to his heirs, assignees and sub-lessees (I. C. L. J. dispossesses 

679). But this right must he exercised by all the purchasers jointly a, l Hl7es a 

71 J 7 title to a pan 

where there are more purchasers than one and cannot be enforced 0 f the estate 

by mm** • f them alone (24 (\d. 335). against A by 

Protected interests. — There are certain interests which lir Q possession 

piotectcd, notwithstanding a sale under this Act. These are : — estate is 

li) htimrari or Afnkarari Tenures — The protection given to sold for 

arrears of 

these by cl. 1, does not depend on the fact whether an under-tenure revenue under 

is permanent or otherwise, but upon the fact whether it existed at the Revenue 

I lie time of the Permanent Settlement of the Zemindaii in question ^ ,l7V . 

and purchased 

and also upon the fact whether it has been held at a fixed rent since fry x. Is X 
Unit time. entitled to 

(2) Tenures a eated at the time of Settlement but not held at ' portion 

fixed rent — The exemption with regard to these tenures is only as of the estate 

regards ejectment, but not as regards enhancement. The lent is In r f< ar d io 

liable to be enhanced at the instance of the purchaser of an entire aC q U i re( i a 

estate under any law for the time being in force. title by 

The law in foice for the enhancement of rent is contained in a( f ze7ye fu- 
sion against 

Sec. 6 of the Bengal Tenancy Act (Act VIII of 18S5). j ? (;j ve 

(3) Tahtkdai i tenures etc. regisferd under the preclusions of reasons, 
this Act . -See Ss. 38-42 infra. 

•9 (4) Lease of land whereon dwelling hmses etc , have been erected rights of a 
— The protection from eviction extends to lease of land on which purchaser of 
manufactories and other permanent buildings have been erected, estate so ^ 
and tq lands whereon tanks, permanent gardens, plantations, 
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B. L. 1924(a)’ 

1923 w. 
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rights of an 
auction- fur- 
chaser at a 
revenue sale 

(a) of the 
entire estate , 

(b) of a share 
of the estate ? 
li. L. 1922(1*). 


canals, places of worship and burning and burial grounds have been 
made. Where, however, a lease of a tank was given by a Zemindar- 
without the surrounding land, lease was held not to be protected 
under clause 4, as it was not, within the meaning of that clause, a 
lease of land whereon a tank had been excavated (2 C. W. N. 412). 
A dwelling house to lx; exempted from the operation of S. 37, Act 
XI of 1859, must be a dwelling-house of a permanent character and 
'mere huts will not come under that description. A tin-shed is not 
a permanent building within the meaning of this section. (30 
Cal. 498). 

[Problem. — A tenure holder whose tenure was created after 
the Permanent Settlement raises a substantial pucca building 
on a portion and lets out permanently the remainder of his tenure to 
a rent-collector. The z,* mind ary is sold under Act XI of 1851 for 


non-payment of revenue and is purchased by a stranger What are 
the rights of the purchaser (a) to the lands comprised in the tenure, 
and (b) to th^ pucca structure raised thereon ? B. L. 1927(a)). 


(5) Occupancy holdings — An auction-purchaser is not entitled 
to eject any raiyat having a right of occupancy, or to enhance the 
rent of such raiyat otherwise than in the manner prescriljed by the 
laws in force. The expression “right of occupancy” in this section 
is not limited to the right that could be acquired under the rules 
laid down in Act X of 1859. It also covers right of occupancy that 
might be acquired under laws promulgated since 1859. 

The last clause of the section containing the proviso speaks of 
two classes of occupancy raiyats : (1) raiyats having rights of occu- 
pancy at fixed rate and and (2) raiyats whose rents are not fixed, - 
but whoso rents are liable to enhancement according to rules pres 
cribed by the laws in force and not otherwise. Speaking of the 
enhancement of rent where that is ]>ossible i. e. of the second class, 
the right to enhance is limited according to rules prescribed by the 
laws in force for the time being, 

34* Rights of purchaser of estate not per- 
manently settled, sold for its own arrears? — 

The purchaser of an estate in a district not permanent- 
ly settled, sold under this Act for the recovery of arrears 
due on account of the same, shall acquire the, estate 
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free from all incumbrances which may have been im- 
posed upon it after the time of settlement, and shall be 
■entitled to avoid and annul all tenures which may have 
originated with the defaulter or his predecessors, being 
representative's or assignees of the original engagor, as 
well as all agreements with raiyats or the like, settled 
or accredited by the first engagor or his representatives 
subsequently to the last settlement, as well as all tenures 
which the firit engagor ma), under the conditions ol his 
settlement, have been competent to set aside, alter, or 
renew, saving alwajs and except leases of lands where- 
on dwelling houses, manufactories or other permanent 
buildings have been erected, or whereon gardens, plan- 
tations, tanks, wells, canals, places of worship or burn- 
ing or burying grounds have been made, or wherein 
mines have been sunk, which leases or engagements 
shall, so long as the land is duly appropriated to such 
purposes, and the stipulated rent paid, continue in 
force and effect. g 

Provided that nothing contained in this section shall 
be construed to entitle any purchaser of land at a public 
sale for an ears of revenue to demand a higher rate of 
rent from any persons whose tenure or agreement may 
be annulled as aforesaid, than was demandable by the 
former proprietor, except in cases in which such persons 
may have held their lands under engagements, stipulat- 
ing for a lower rate of rent than would have been justly 
demandable for the land, or in cases in which it may 
be proved that according to the custom of the Pargana, 
mauza, or other local division, such persons are liable to 
be called upon for any new assessment or other demand 
not interdicted by the Regulations of Government, 

52). 

35. Purchase when subject to incumbrances. What is the 
Rights of a purchaser being a sharer in the es- position of a 
tate and of a purchaser of an estate not sold P“ rchas *f °f a 
for its own arrear. — Excepting sharers with whom s g l “ 9 J e f an 
iJh Collector , under Ss. JO and / / of this Act has opened Mention the 
separate accounts , any recorded or unrecorded proprie- instances of 
/tor or co-partner, who may purchase the estate of which sales held 
he is proprietor or co-partner, or who, by repurchase sender Act IX 
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or otherwise, may recover possession of the said estate 
after it has been sold for arrears under this Act, and 
likewise any purchaser of an estate sold for arrears 01 
demands other than those accruing upon itself, shall, by 
such purchase, acquire the estate subject to all its in- 
cumbrances existing at the lime of sale, and shall not 
acquire any rights in respect to undertenants or raiyats 
which were not possessed by the pievi >us proprietor at 
the time of the sale of the said estate. (S. 53). 

Note. — -The section is intended to meet the case of proprietor* 
intentionally allowing estates to fall into arrears in order that the) 
may he sold free fiom incumbrances. It was a general and funda 
mental principle of the revenue system that the public sale of the 
Zemindar’s estate for arrears annuls all engagements derivative from 
him or his predecessors. This opened a door to abuse bv enabling a 
Zemindar, who, for a present money consideration, had granted 
leases or other temporary or permanent assignment of his land 
fraudulent lyLo annul such grants, by intentionally allowing tin 
estate to fall into arrear, so that it might be sold free from inemn 
brances, where the former proprietor would buy it benami. The 
Government to prevent such fraud in the event of a public sale for 
arrears, retained the power of preening such gr.ints at their option. 
This rule was introduced by Regulation XI of 1822, and so far as it 
went, it operated in a beneficial manner. It was, however, extend 
ed by S. 30, Regulation XII of 1841, which provided that proprie- 
tors or co-sharers, recorded or unrecorded, who purchased in their 
own name, or in the name of some other person or after the sale by 
repurchase or otherwise recovered possession of the estate, as well &'* 
purchasers of estates sold for arrears or demands, other than those 
accruing !>n such estates, acquired them subject to all incumbrances 
existing at the time of sale and did not acquire any rights in respect 
to raiyats and under-tenants which were not possessed by the pre 
vious proprietor at the time of sale. From this rule, however, were 
excepted co-partners of estates under bntwara (partition) who had 
saved their shares from sale under Ss. 32 and 34 of Reg. XIX* of 
1814. This provision was repeated in S. 29, Act I of 1845 and in 
S. 53 of the present Act, with the addition of another exception, 
viz., sharers with whom the Collector under Ss. ra and 11, of the 
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Act have opened separate accounts. ( Grim lay’s Revenue Sale purchased by 

Law). C.Canfi - 

' # recover the 

Notice that the expression “existing at the time of §ale” does mortgage aebt 

not occur in S. 54. There is, therefore, a difference between the out of the . 

rights acquired under Ss. 53 and 54, for which see notes under 

S. 54 infra. 0 f C ? 

Any co-proprietor purchasing an estate sold for arrears of Govt. * 9*7 

. . f , . , . . _ What are the 

revenue acquires it subject to all the incumbrances existing at the r ig} t f 5 0 j a 

time of the sale, even if the purchaser is a non-defaulting proprie* purchaser of 


an entire 
estate in a 


tor and the incumbrances weie created by the defaulting proprietor 
(16 \V. R. 136). The law is the same whether the proprietor permanently * 

or co- proprietor is recorded or not. (4 Cal. 607). Such a proprie- settled district 

lor or co- proprietor so purchasing is in the same position whether he *own°arrears 7 
purchases lunami through a third party or purchases it fioni third B. L. 1916(11) 
party after the latter had purchased it himself. (16 W. R. 156). 

What are the 

[Problem. — An end le estate was sold for arrears of revenue, rights of a 

One of the co-sharers who had refused to pay his slfcire of the rove- P^haurof 

1 3 a share of an 

nue and for whole default the estate was sold, purchased it beitami estate sold 

in I lie name of his servant, who obtained a certificate of title from lt ^ er the ^ 

the Collector. Discuss the effect of the sale (l) as regards the other [ aw ^ 

co -sharers who dispute the right «»f the purchaser undei the sale: B. L. 1914^). 

and (2) as regards under-tcnuic-holders and incumbrances. B. L. ^ portion of 

a permanently 

1917 (/'), 1921 (Mippl.)]. settled estate 

36. Rights of purchasers of shares of es- a* 

tate. — When a share or shares of an estate may be sold count it 
under the pcovisions of S. 15 or S. 14, the purchaser opened under 
shall acquire the share or shares subject to all incum- the provision^ 
brances, and shall not acquire any rights which were 
not possessed by the previous owner or owners. (S. 54). jjj? a rrear 

Distinction between Ss. 53 and 54 : — There is a clear dis- r *f enur ' 

Ts the pur- 

tinction between the rights acquired under S. 53 and under S. 54 chaser of such 
of the Act. Under the former section a purchaser acquires the es- a share entit- 
tatc subject to all incumbrances existing at the time of sale , whether ^ c ^^rances' 
•created before or after the default, and even upto the dale of sale ; not protected 
but under S. 54 all incumbrances created after the date on which a sender the 
purchase under that section takes effect, that is after the date on q> V£ reaSOftm 
which the default was committed, are void. A share of a taluk B, L. 1921(a). 
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Under what 
circumstaces 
does a pur- 
chaser at at 
a Revenue 
sale acquire 
the estate, 
subject to all 
incumbrances ? 
A' purchased 
a property on 
jyht Feb , 
i8g6 y 

at the execu- 
tion sale and 
obtained the 
certificate ofi 
sale on the 
2ist March , 
1896. On 
account of 
arrears of 
revenue for 
the Jan, hist, 
1896, the 
property is 
sold again 
at a revenue 


sale and 
purchased by 
X on 25th 
March , 1896. 
Will X get 
the property 
free from in- 
cumbran es ? 
Discuss, 

B. L. I 9 I 9 W. 
M, a co-pro- 
prietor of a 
revenue pay- 
ing estate, 
purchased the 
whole estate 
at a sale for 
arrears of 
revenue . L, a 
holder of a 
tenure created 
in i860 was 
dispossessed 


admitted to separate account under Ss. 10 and 11 of Act XI of 
1859, was advertised for sale under that Act in default of payment 
of the June kist of Government revenue. On the 25th of July the 
recorded sharer mortgaged his interest in that share to the plaintiff. 
The sale took place on the 26th Septeml>er, and the share was pur- 
chased by the defendant who obtained a sale certificate in due form 
under the Act declaring in accordance with S. 28 that his title 
accrued from the 29th June, the day after the latest date allowed 
for payment of the June kist. Held that the mortgage was of no 
effect as an incumbrance under S. 54 of the Act. (17 Cal. 148). 

To lum up.— (i) The purchaser of an entire estate, in the 
permanently settled district, sold , under the Revenue Sales Act, for 
its own arrears — acquires the estate free from all incumbrances im- 
posed upon it since the Permanent Settlement and is entitled to 
avoid and annul all under deases excepting — 

(i ) Istinirari or mnkarari tenures held at a fixed rent since the 
Permanent Settlement . 

(ii ) Tenures existing at the time of the Permanent Settlement, 
not held at a fixed rent. (The rate of rent is however, subject to 
euhancement under any law in force). 

(Hi ) Talukdari and other similar tenures created since the 
time of the Permanent Settlement and held immediately of the pro- 
prietor, when such tenures have been duly registered unde; Act XI 
of 1859.* 

(iv ) Leases of land where dwelling houses, manufactories or 
other permanent buildings have been erected, or whereon gardens, 

. plantations, tanks, wells, canals, places of worship or burning or 
burying grounds have been made or whereon mines have been sunk. 
(But the rents of such leases shall be liable to enhancement 
under any law for the time being in force if the purchaser can prove 
( that the lease was originally held at an unfair rent and not held aL 
a fixed rent, equal to the rent of good arable land, for a term ex- 
ceeding 12 years but not otherwise.) 

* (2) The purchaser of an entire estate in a district not permcF 

, nently settled, sold for its own acquires the estate free from 


* Vide Ss. 34-50, infra. 
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all incumbrances imposed upon it after the time of settlement, and 
are entitled to avoid and annul (a) all tenures originating with the 
defaulter or his predecessors, as well as fb) all agreements with 
raiyats or the like, settled subsequent to the last agreement as well 
as (c ) all tenures which the first engagor may, under the conditions 
of his settlement, have been competent to set aside, alter or renew 
except — leases of land whereon dwelling houses, manufactories or 
other permanent buildings have been erected, or whereon gardens, 
plantations, tanks, canals, wells, places of worship or burning or 
burying grounds have been made or wherein mines have been sunk. 
{These leases and engagements shall, so long as the land is duly 
appropriated for such purposes and the stipulated rent paid, conti* 
/nuc in force and effect). 

(The purchaser however is not entitled to demand higher rents 
from persons whose tenures or agreements are thus annulled, unless 
the buds have been held at lower rate of rent than were justly 
demandablc ; or unless it was shown that accordingKo the custom 
of the pargana , manta or other local division such persons were 
liable to be called upon for any new assessment.) 

(3) The purchaser of a sha*e or shares of an estate acquires the 
same subject to all the incumbrances and shall not acquire any 
rights which were not possessed by the previous owner or owners. 

(4) The purchaser of an estate not sold for its arrears acquires 
the same subject to all its incumbrances existing at the time of sale 
and does not acquire any rights in respect to under-tenants or 
raiyats which were not possessed by the previous proprietor at the 
.time of the sale of the said estate, 

(5) Any recorded or unrecorded proprietor or co-partner (ex- 
cepting shaTers with whom separate accounts have been opened by 
the Collector, under Ss. 10 and 11) who may purchase at a revenue 
sale the estate of which he is proprietor or co-partner acquires the 
estate, subject to all the incumbrances existing at the time of sale. 

(6) Any recorded or unrecorded proprietor or co-partner who 
*nay by repurchase or otherwise, recover possession of the estate of 
which he is proprietor or co-nartncr after it has been sold for arrears 
under this Act, acquires the estate subject to all the incumbrances 
existing at the time of the sale. 


by M after the 
sale. L sued 
to recover 
possession. 

Can he suc- 
ceed} Give 
reasons. 

B. L. 1923^)* 
Can the pur- 
chaser at a 
Revenue sale 
annul incum- 
brances when 
— {a) pur- 
chaser is him - * 
self the 
defaulter , 

(£) when he if 
a patnidar 
under the 
estate sold ? 

B. L. 1926(a). 
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Under what 
circumstances 
can the Collec- 
tor purchase 
the property 
on account of 
the Govt, at a 
Revenue Sale ? 
At Revenue 
Sale the Col • 
lector entered 
the ring as 
an ordinary 
bidder . He 
was defeated 
and the 
highest bid 
determined 
against him . 
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37- Recovery of arrear due to defaulter — 

Arrears of rent which, on the latest day of payment, may- 
be due to the defaulter from his under tenants or raiyats 
shall, in the event of a sale, bo recoverable by him after 
the said latest day, by anv process except distraint 
which might have been used by him for that purpose on 
or before the latest day. (S. 55). 

38 . Punishment for contempt — Any Collec- 
tor or other officer as aforesaid conducting a sale under 
this Act shall be competent to punish any contempt 
committed in his presence in open kachari or office for 
the time being, by fine to an extent not exceeding two 
hundred rupees, commutable, if not paid, t » imprison- 
ment in the jail fra period not exceeding one month ; 
and the Magistrate to whom such an offender may be 
sent by a Collector or other officer as aforesaid shall 
carry his sentence into effect. 

Provided that an appeal from any order passed under 
this section ''shall Ik- to the Revenue Commissioner, 
whose decision shall be final. (S. 56). 

39. Default as to deposits a contempt. — A 

default to make good a bid by making the deposit re- 
quired by S 22 of this Act, shall be held to be a con- 
tempt. (S. 57). 

40. Government may purchase at sale. — When 
an estate is put up for sale under this Act for the recover) 
of arrears of revenue due thereon, if there be no bid, 
the Co’lector or other officer as aforesaid may purchase 
the estate on account of the Government for one rupee , 
or, if the highest bid be i sufficent to cover the said 
arrears and those subsequently accruing up to date of 
sale, the Collector or other officer as aforesaid may take 
or purchase the estate on account of the Government at 
the highest amount bid ; in both of which cases the 
Government shall acquire the property subject to the 
provisions of this Act. (S. 58) 

Note. — This section provides for purchase by the GovernmeiY 
at a revenue sale in two classes of cases. It fiTst provides that, if 
there be no bid when an estate is put up for sale under the Act, the 
Collector may purchase the property on account of the Government 
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for one rupee ; this clearly implies that the Collector is himself not 
lo bid in the first instance, that is, he is to ascertain whether there 
are bidders for the property, and it is only when no one offers any 
bid that the Collector may purchase the estate for one rupee. The 
section then goes on to provide in the second place that when there 
are bidders but the highest bid is insufficient to cover the amount 
realisable the Collector may take or purchase the estate on account 
i»f the Government at the highest amount bid. The highest bid 
here inferred to is not arrived at by competition between the Col- 
lector and the ordinary bidders ; as in the first class of cases the 
Collector is to take no action till he has ascertained that there are 


But the 
highest bed 
was the suffi- 
cient to cover ■ — 
the demand 
realizable . 

Can the Col- 
lector purchase 
the property 
on account of 
the Govt m at 
the highest . 
amount bid ? 

B. L. 1925(A). 


no bidders, so also in the second class of cases the Collector is to 
take no action till he has ascertained that the highest amount offer- 
ed by the bidders present is insufficient to cover the amount realis- 
able. (31 Cal. 1036). 

4T. The Collector on the part of the^Governmcnt 
shall be entitled to demand from applicants under Ss. 10 
and i r, Ss. 15 and id, Ss. 40, 43 and 44 of the Act the 
prescribed fees and applications under the said sections 
shall not be received unless the said lees are tendered 
therewith. (S. 59). 

42. Registration of taluks and other tenures 

— The following rules for the registration of talukuari 
and other similar tenures created since the t me of 
Settlement, and held immediately of the proprietor of 
ost ites, and of farms for terms of years so held shall he 
observed. (S. 38) ; — 

(1) Common and special registry. —There shall What do you 
be two set* of registers — one for common registry and one understand by 
for special registry. Common registry shall secure such Common 
tenures and farms against any auction-purchaser at a 
sale for arrears of .revenue except the Government. \ry \lWM 
Special /egisl/y shall secure such tenures and farms are the respa. 
against any auction purchaser at the sale for arrears of tive advan- 

revenue including the Government. (S. 39). taps or dis- 

• r . , , advantages 

Advantage of Registration. — lrie protection of the first two of eat hi 

classes in S. 37 does not depend upon registration : but registration B. L. 1919(d), 

has this advantage that a registered tenure is protected at once ; 

whereas, in the event of a sale, an unregistered tenure may be distinction 
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between ‘• challenged by the auction purchaser and the tenant may have to- . 
registry and l )rove ^ title at considerable expense and some risk. I» 
Special regis- the case of the third class, the law makes protection depend on 
try of tenure ? registration. The fourth class seems to be in the same category as 

fcntfts’derived l ^ e ^ rst tW0, ^ stloul<i » h° wev er» be noticed that S. 39 does not 
from such provide for all that can be reasonably demanded for the protec - 
registry ? * tian Q f under-tenants. This is due to the fact that only tenures 
What do you * held 4 ^ rcct ^ rom tlle proprietors can be registered and not tenures of 
understand the second and lower degrees, (field). 

by * k Common Effect of Common and Special Registry. — In addition to 

registry and 

“ Special the ( iifferonce in the two kinds of registration pointed out in S. 39, it 
registry * and should be noted that the fact that a tenure is registered in the com- 
^p^cial’advari mon rc £* str y lii not °f itself prima facie evidence that such a tenure 
Sages when exists, whereas special registration may raise the presumption. ( 9 
tenures are so - c a i # 'u6). In this case, Tottenham, J. observed : “If the tenure 
S fhe €< * UH been specially registered, then, under S. 50 of the Act, entry 
Revenue Sale in the Special Register would apparently have been prima facie 
IML^ good evidence of the existence of the tenure, but no such provision 

1914* (£), ' * is made in the Act with regard to registration in the Common 

1916 (a). Register We sec no reason to hold that the registration of a 

tenure in the Common Register under the Act relieves the person 
alleging such tenure of the necessity of proving its existence in the 
regular way. S. 37 of the Act provides that certain tenures, if 
registered, are protected from being set aside by auction-purchasers,. 
The effect of this is, that a bonafide tenure actually proved is not 
protected unless it is registered. It does not provide that the 
registration of an alleged tenure will have the effect of proving it*\ 


(2) Application for registry. — The holder of 
any talukdari or ther similar tenure, such as is described 
in fc. 38 of this Act, desirous of registering it, shall apply 
be petition to the Collector of the district to which the 
estate belongs. (S. 39). 

(3) Contents of the application — The applica- 
tion shall state which description of registry is desired, 
and shall contain the following particulars, so far as the 
same are ascertainable : — (i) The pargana or parganas 
in which the tenure is situated ; (it) the nature of the 
tenure ; (m) the name or names of the village or villages. 
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whereof the land is composed, or wherein it is situated ; 
(tv) the area of the land comprised in the tenure, with 
its boundaries in complete detail 5 (v) the amount of 
rent payable annually for the tenure, and whether 
the rent is fixed for a term of years. or in perpetuity, and 
the duties, if any, required to be performed on account 
of it ; (vi) lhedate of the deed constituting the tenure 
or the date when the tenure was created ; (vii) the 
mme of the proprietor who created the tenure ; (tin) 
the name of the original holder of the tenure ; (ix) the 
name of the present possessor, and, if he be not 
the original hoider the mode in which i.e succeeded to 
the tenure -whether by inheritance, gift, purchase, or 
otherwise, and whether he holds jointly or solely. 

Holders of such farms as are described in section 38 
may app y in like manner for registry of the same. The ■ 
application shall contain such of the foregoing particu- 
lars as are applicable to farms. (S. 40). » 

Registration of a fractional interest. — The registration of a 
fractional share in a taluk or other dependent tenure, or the regis- 
tration of a tenure which consists of an undivided fractional, share 
of an estate, is inadmissible under Ss. 38 and 40 of the Act. 

(4) Procedure on application for common 
registry. — VVhen the application is for common regis- 
try the Collector shall serve a notizc on the recorded 
proprietor or proprietors .if the estate in which the tenure 
or farm is situated,or the authorized agent of such pro- 
prictor or proprietors, with a copy of the application 
annexed ; and shall cause a notice with a copy of the 
applic .tion annexed, to be affixed, in his office, and at 
the malkachari of the estate in which the tenure or farm 
is situated, or in such other place or places as, in the 
opinion of the Collector, may be beat suited to give 
publicity to the application, requiring the proprietor or 
any party interested, within thirty days from the issue of 
the said notice, to file any objections he may have to 
*he registry of the tenure or farm, or to any statement 
contained in the application. If within the limited time 
no objection is made, the Collector shall register the 
tenure or farm. If, within the limited time, an objec- 
tion is made by any recorded proprietor, or by any party 


2*3? 
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interested not being a proprietor, the Collector shall 
examine thc^persun so objecting or his authorised agent, 
and, if it shall appear to him that such person has pro- 
bable ground of objection, the Collector shall suspend 
proceedings, and shall reftr the parties to the Civil 
•Court ; otherwise he shall grant the application. 

If the decision of the Civil Court be in favor of the 
applicant, the Collector, on the presentation of a copy of 
the final decree, shall register the tenure or farm (S. 41). 

(5) Procedure on application for special re- 
gistry. — * hen the application is for special registry, the 
Collector shall serve and issue the notice prescribed in 
the last preceding section. 

If within the limited time, no objection is made the 
Collector shall cause any enquiry that he may deem 
necessary for the security of the Government revenue to 
be made : and, if he is satisfied that the Government 
revenue of the parent estate is sufficiently secured so far 
as it may be affected by the tenure or farm in question, 
he shall report the case to the Commissioner, who, if 
also satisfied on that point, shall direct the tenure or 
farm to be registered according to the application ; 
otherwise the application shall be rejected. 

If, within -the limited time, any recorded proprietor, 
or any part) interested not being a proprietor, object 
to the registry, the Collector shall examine the person 
so objecting or his authorized agent, and if it shall 
appear to him that such person has probable ground of 
objection, shall suspend proceedings ; and shall refer 
the parties to the Civil Court ; otherwise he shall pro- 
ceed as if no objection has been made. 

If the decision of the Civil Court be in favour of the 
applicant, the Collector, on the presentation of a copy 
of the final decree, shall proceed afc above provided for 
cases in which no objection is made within the limited 
time. (S 42). 

Difference between S. 41 and S. 42. — In cases of common 
registration (S. 41), where there is no objection or where the objec- 
tion appears from the examination of the objector to be unfounded, 
the Collector can order registration ; but , in cases of sjjeciah regis- 
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ration (S. 42) the Collector must satisfy himself as to the security 
|of the revenue and report to the Commissioner, who atyne can sanc- 
tion the registration. 

(6) Registration of leases of certain lands.— 

Leases of lands of the description specified in the fourth 
t exceptional class in S. 37, may be registered, at the 
Option of the holders, in the manner and under the 
rules hereinbefore provided for the registry of talukdari 
and other similar tenures. (S. 43). 

(7) Registration of old tenures.— Tenures of 
the first and second exceptional classes m S. 37 may be 
registered at the option of the holders ; and, when so 
registered, shall be entered only in the special register. 

Application for such registry shall contain the parti- 
culars specified in S. 40 so far as the same are ascer- 
tainab K \ and notices shall be served and issued in the 
manner prescribed in S. 41. 

If, within the limited time, no objection is made by 
any recorded proprietor or by any party interested not 
being a proprietor, the Collector shall make such en- 
quiries as may be necessary to satisfy him as to the 
validitv of the tenure and if the result be to sitisfy him 
that the tenure is valid, he shall report the case to the 
Commissioner, who, if also satisfied that the tenure is 
valid, shall direct it to be entered in the special register ; 
otherwise the application for registry shall be rejected. 

If, within the limited time, any recorded proprietor 
or other party as aforesaid object to the registry of the 
tenure, the Collector shall examine the person so object- 
ing or his authorized agent* and if it shall appear to him 
that such person has probable ground of objection* 
Shall suspend proceedings, and refer the parties to the 
f Civil Court, otherwise he shall proceed as if no objec- 
1 ^.41 bad been made. 

' ( Ilf the decision of the Civil Court be in favour of 

lappHcant, the Collector, on the presentation of a 
i f y of the final decree, shall proceed as above pro- 
«^d for cases in which no objection is made within 

."limited time : 

'Provided always that nothing contained in this sec- 

« 

• * 5 . 
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•shall 

• * n t 

tion shall be understood as rendering registration neCv 0 * 

sary for the protection of bonafide tenures of the des^ 
cription herein referred to. (S. 44) j 

(8) Expenses of measurement, survey, or 1 
local enquiry. — The actual expenses of any measure- 
ment, survey or local enquiry made under Ss 42 and 44 
of this Act shall be borne by the party who applies for 
the registry of his tenure or farm ; and such party may 
be required by the Collector firom time to time to make 
such advances on this account as lie may consider 
necessary (S. 46). 

(9) Civil Court incompetent to order entry 
in the Special Register. — No Civil Court shall be , 
competent to order the Revenue authorities to enter 
any tenure or farm in the special register ; Provided 
always that the refusal of the revenue authorities so to 
register any tenure or farm shall not affect the title of 
the holder, whatever it may be. (S. 47). 

(10) Suit for cancelment of registry of tenure 
or farm. — Subject to the general law of limitation, any 
person thinking himself wronged by the registry of a 
tenure or farm may file a suit for the cancelment of 
the same. (S. 48). 

( 1 1 ) Proceedings of Revenue authorities in 
registration of tenures etc.— In the execution 
of their functions in the registration of tenures and \ 
farms under the Act, all subordinate Revenue authori- 
ties shall proceed, in accordance with the genenal in- 
structions which they may receive from the superior 
Revenue authorities to whom they are subordinate ■ 
and from the local Government ; and all orders ’ 
passed under the sections aforesaid shall be open to . 
to appeal in usual courts. 

The order of a Commissioner for the special registry 
of a tenure under tlje provisions of this Act shall be 
open,, at any time within onfe year, from the date of 
registry f to revision by the Board of Revenue and, 
the Local Government on the /ground of the Govern** 
mein revenue not having befen sufficiently secured, ot| 
of the invalidity of the tenure, as the case may bur 
(S, 49 )? f * ' 
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C / ' 

( 12 ) Effect of entry in special registry. — Distinguish 
Entry in the special register shall be an effectual pro- f ^common 
lection of the tenure or farm so registered, unless in a — 

suit instituted by Government in a Civil Court within an j “Special** 
xfce period allowed for suits for the recovery of Registry. 
the public revenue, a decree be passed pronouncing the p> - L. 1922(0). 
registration to have been obtained by fraud to the in- 
jury of the Government revenue : Provided that a 
tenure or farm in the hands of a bonafide purchaser for 
value shall not be avoided by reason of such fraud.* 

3ut the tenure or farm shall be liable to such amount 
if rent as would have been fair and equitable at the 
time of the special registry thereof ; such amount to be 
ixed by the Collector (S. 50). 

(13) Protection of talukdari tenures pend- 
ing enquiry in case of sale of parent estate for 
arrear of revenue. — Tenures and farms of the third 

-•exceptional class described in S. 37 ct this Act, for the 
special registration of which application shall be made 
within the prescribed time, and in respect of which the 
Collector shall have*Commenced the enquiry prescribed 
in S. 42. shall, in case of the sale of the parent estate 
for arrears of revenue, be protected pending the dura- 
tion of such enquiry, and shall be protected eventual! \ 
oy registration, 'if the final award of the Revenue autho- 
rities upon such application be in favor of the claimant. 

(S. 50- 

(14) Time for registration under Ss. 40, 

13 and 44.-— (a) Applications under Ss. 40, 43 and 
34 of this Act for registry of tenures and farms created 
before the passing of the Act must be made within 3 
years of the passing of the Ac?, id' Application for the 
registry of tenures existing at the time of the passing of 
the Act but created after the passing of the Act, must 
v be made within three months of the passing ot the Act, 

Applications for the registry of tenures created after 
J tne passing of the. Act must lie made, within three 
i;oonths of the date of the deed constituting the tenure 
'• 45)- 


t 
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APPENDIX — Additional Questions. 


i. What is the difference between a Lumbtrdar 
and Pattidar ? B. L 1913 (a'. % 

The puttedtors are occupant sharers of a revenue paying estate^ 
each managing his share separately, but paying his revenue through 
one of the sharers called a lumberdar : the whole of the estate ii 
liable for the revenue but in case of default, the defaulter’s share is 
first proceeded against. Upon a sale for arrears, the sharers becatneC 
occupaney tenants at fixed rents which was possibly their original 
condition. This mode of holding is found chiefly in the North wesf 
Provinces. (Phillips, 342). Lumberdar is derived from Lumber 
number, and afar = a holder and means a holder of a number in the 
Collector's Roll. Pattidar is derived from Patti — a share and detf 


—a holder and means any holder of a share. At the commence, 
ment of the British rule, the proprietors in Upper India were genef 
relly so numerous that a settlement with all of them was considered 
as highly inconvenient. The British Government therefore seketri 
one amongst the sharers and made settlement. with him. The pro 
prietor who is thus a party in his own name to the contract with tl\* 
Government for. the payment of the revenue and whose name is t r(* 
tered in the public accounts as the person resposible for the collet 
tion and payment of the revenue is called the Lumberdar ( or Sada), 
malguzar ) while the other co-sharers or proprietors who are no| 
parties (to the settlement) in their own names arc called Pattidar ^ 
See Field’s Bengal Regulations. ' 

2. What is a Bhaiyachara tenure ? B. L 1913 ($).«; 

Bhaiyachara (derived from bhai= brother and • achara = institu 
tion, or from bhiya and char^foxu, indicating according to native 
idiom, that all pay alike) tenure is found chiefly in Bundelkund, 
The village is divided into thokes and each Hoke is sub-divided intc 
behris. The asanu or cultivator pays the tkokedar , who again pay 
the lumberdar or mokkia. When any asami fails to pay b is quorf' 
the behrimr has to make good the deficiency by a fresh" jiafesis! 
em ail the asamis made upon the principle of the first a^sessmenk 
In the event of the failure of a whole bekri the deficiency H tpadti 
good in a i miler^nanner from the tkoke. f Ibid). 










